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STATEMENT OF QUESTION PRESENTED 

In the opinion of appellant the question is: 

Whether the exclusive liability provisions of the Work¬ 
men’s Compensation Act should be held to be a bar to a 
suit by a wife for the loss of her husband’s consortium 
based upon an injury in the course of employment in the 
District of Columbia as a result of which the husband was 
awarded and received compensation under the Act, and 
whether Hitaffer v. Argowne Co., 87 U. S. App. D. C. 57,183 
F. 2d 811 (1950), which has previously decided this ques¬ 
tion in the negative, should, in that respect, be overruled. 
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JURISDICTIONAL STATEMENT 

This is an action instituted in the United States District 
Court for the District of Columbia in which plaintiff wife 
seeks to recover damages for the loss of her husband’s 
consortium, the husband having been injured in the course 
of his employment as a painter in the District of Columbia. 
The jurisdiction of the District Court was founded upon 
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the provisions of Title 11, Secs. 305 and 306 of the Code of 
Laws of the District of Columbia, 1951 Edition. 

After trial, final judgment was entered upon a jury ver¬ 
dict in favor of the plaintiff for $7,500.00. Defendant (ap¬ 
pellant here) appeals. Jurisdiction of this Court is founded 
upon the provisions of Title 28, Sec. 1291, United States 
Code. 


STATEMENT OF THE CASE 

Plaintiff wife (appellee) instituted this action by filing 
ter complaint seeking damages for the loss of the consor¬ 
tium of her husband as a result of injuries he sustained 
in the District of Columbia on September 9, 1952, while 
working as an employee of defendant corporation (appel¬ 
lant), alleged to have been caused by the negligence of de¬ 
fendant in supplying him with a defective ladder which 
broke beneath him causing him to fall (Joint App. 1, 2). 
At pretrial, it was stipulated, among other things, that 
“the husband received workmen’s compensation” (Joint 
App. 2,3). 

At the trial, counsel for the plaintiff made a full opening 
statement (Joint App. 7-9). At the conclusion thereof, 
counsel for defendant moved for a directed verdict on the 
ground that the facts as outlined in plaintiff’s opening, 
together with the pretrial stipulation that the husband 
had received workmen’s compensation, brought the case 
squarely within the holding of Hitaffer v. Argonne Co., 87 
U. S. App. D. C. 57,183 F. 2d 811, that the Hitaffer decision 
was erroneous and should not be followed by the trial court. 
Judge Pine denied this motion (Joint App. 9,10). 

In his opening statement to the jury, counsel for defend¬ 
ant stated that the defense was solely one of law which 
would be passed on by the Court (Joint App. 10). 

Charles E. Coles, the husband, testified, in brief, that he 
was employed by defendant as a painter, and described the 
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accident and resulting injury which befell him on Septem¬ 
ber 9,1952 (Joint App. 10,11). On his cross and re-direct 
examinations he admitted that he had received compensa¬ 
tion benefits for this injury, as well as for an earlier acci¬ 
dent on May 13, 1952, also while working for defendant, 
which had occurred prior to his marriage to plaintiff (Joint 
App. 11,12). Plaintiff testified as to the marriage on July 
2,1952, and described her husband’s injuries from both the 
first and second accidents, the extent to which the injuries 
of the second accident had reactivated and aggravated the 
symptoms of the first, and as to the effect which all of this 

had on their marital relationship (Joint App. 12-14). . 

' • i 

At the conclusion of the plaintiff’s case, counsel for de¬ 
fendant again moved for a directed verdict on the ground 
that Hitaffer had been incorrectly decided and should not 
be followed. This motion was denied, following which conn- j 
sel for defendant announced that he would stand on his 
motion and would not offer any defense on the issue of lia¬ 
bility (Joint App. 14). 

• >, ' i* 

In defendant’s case, an official of the Workmen’s Com¬ 
pensation Office testified as to the award of disability 
compensation benefits that had been made and paid to the 
husband for both injuries, before and after the marriage, 
the second injury having been treated as a recurrence of 
the first (Joint App. 14-16). 

At the conclusion of all of the evidence, counsel for de¬ 
fendant renewed his motion for a directed verdict and it 
was denied (Joint App. 16). , 

_ i 

The Court’s charge to the jury is set forth in full in the j 
Joint Appendix (16-20) and properly defined the issues 
which remained for the jury’s consideration. At the con¬ 
clusion of the charge, counsel for defendant reserved the 
right to make “the same motion heretofore made” (Joint 
App. 20). . | 




i 
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The verdict was for the plaintiff in the stun of $7,500 and 
judgment was entered thereon (Joint App. 4). 

Thereafter, defendant moved to vacate and set aside the 
verdict and judgment and for entry of judgment for de¬ 
fendant on its motion for directed verdict pursuant to the 
provisions of Rule 50 of the Federal Rules of Civil Pro¬ 
cedure on the ground that the action was barred under the 
exclusive liability provision of the workmen’s compensa¬ 
tion act and the ruling in Hitaffer v. Argonne Co. to the 
contrary should not he followed (Joint App. 4, 5). This 
motion was denied by order entered May 24, 1955 (Joint 
App. 6). 

This appeal followed. 

STATUTE INVOLVED 

The District of Columbia Workmen’s Compensation Act, 
Title 36, Sec. 501 of the D. C. Code, 1951; Act of May 17, 
1928, c. 612, 45 Stat. 600, adopts the Longshoremen’s and 
Harbor Workers’ Act, Title 33, Secs. 901, et seq., U. S. C. A., 
Act of Mar. 4, 1927, c. 509, 44 Stat. 1424, as amended, as 
the compensation law of the District of Columbia. Section 
5 of that Act provides as follows: 

“The liability of an employer prescribed in Section 
904 of this Chapter shall be exclusive and in place of 
all other liability of such employer to the employee, 
his legal representative, husband or wife, parents, de¬ 
pendents, next of kin, and anyone otherwise entitled to 
recover damages from such employer at law or in ad¬ 
miralty on account of such injury or death, except that 
if an employer fails to secure payment of compensa¬ 
tion as required by this Chapter, an injured employee, 
or his legal representative in case death results from 
the injury, may elect to claim compensation under this 
Chapter, or to maintain an action at law or in admiralty 
for damages on account of such injury or death. In 
such action the defendant may not plead as a defense 
that the injury was caused by the negligence of a fellow 
servant, nor that the employee assumed the risk of his 
employment, nor that the injury was due to the con¬ 
tributory negligence of the employee.” 
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STATEMENT OF POINTS 

1. The exclusive liability provisions of the Workmen’s 
Compensation Act bar the claim of the wife (appellee) for 
damages for loss of her husband’s consortium. 

2. The decision of this Court in Hitafer v. Argonne Co. 
(1950), 87 U. S. App. D. C. 57, 183 F. 2d 811, insofar as 
that decision holds that the exclusive liability provisions of 
the Workmen’s Compensation Act do not constitute a bar 
to the claim of the appellee in this case, should be overruled. 

• . ' 1 ** • -i 

SUMMARY OF ARGUMENT 

This is a suit by a wife for damages for the loss of the 
consortium of her husband arising from an injury in the 
course of his employment as a painter in the District of 
Columbia. The husband was awarded by the Deputy Com¬ 
missioner, Bureau of Employee’s Compensation, and has 
been paid by the carrier for the employer the maximum 
benefits provided by the Workmen’s Compensation Act for 
both injuries herein involved, namely, an injury sustained 
on May 13, 1952, prior to the marriage, and an injury sus¬ 
tained after the marriage on September 9, 1952, which al¬ 
legedly caused an aggravation of the earlier injury. Fac¬ 
tually, therefore, the issues involved as to the right of the 
wife to maintain this action exactly coincide with the mate¬ 
rial facts before this Court in Hitafer v. Argonne Co., 87 
U. S. App. D. C. 57, 183 F. 2d 811. At the trial in the Dis¬ 
trict Court, appellant, by appropriate motions, at each and 
every stage where the legal question could be raised,'in¬ 
cluding motion after verdict for a directed verdict pursuant 
to Buie 50 of the Federal Rules of Civil Procedure, urged 
the District Court not to follow Hitafer and to grant ap¬ 
pellant’s motion at each of the several stages on the sole 
ground that Hitafer had not been correctly decided and 
should not be followed. The sole question on this appeal 
is, therefore, whether Hitafer was erroneously decided in¬ 
sofar as it declined to give effect to the exclusive liability 
provisions of Sec. 5 of the Workmen’s Compensation Act 
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In this respect, this Court is urged to overrule Hitaffer 
' and reverse the judgment of the District Court herein, for 
the following reasons: 

1. Sec. 5 of the Workmen’s Compensation Act can be cor¬ 
rectly construed only as providing an exclusive remedy, 
and as a bar to, and exemption of the employer from, any 
and all other liability to any person other than the injured 
employee. In Hitaffer this Court adopted a devious and 
illogical construction of the exclusive liability provision 
which ignored the purposes and express mandate of 
Congress. 

* 

2. The Workmen’s Compensation Act for this District 
was modeled upon the New York statute, and hence the 
decisions of the courts of New York construing the latter 
statute and antedating the enactment of the local Act, are 
of the greatest significance and are controlling authority. 
In Hitaffer, however, this Court apparently did not con¬ 
sider, as the case was not mentioned in the opinion, a 1927 
decision of the Supreme Court of New York, Swan v. Wool- 
worth, 129 N. Y. Mi sc. 500, 222 N. Y. S. Ill, holding that 
the exclusive liability provisions of the New York statute, 
identical in all material respects with Sec. 5 under consid¬ 
eration here, did constitute a bar to the action of a spouse 
for damages for loss of consortium. Eitaffer also ignored, 
by neither citing nor distinguishing, prior decisions of the 
highest courts of Missouri and West Virginia dealing with 
similar statutes of those states and which reached an op¬ 
posite result. 

3. The opinion in Eitaffer reasoned from the analogy of 
an action for loss of consortium to an action by a third 
party for contribution from the employer, but erroneously 
relied on two decisions. The Tampico (D. C. N. Y. 1942), 45 
F. Supp. 174, and Rich v. United States (2d Cir. 1949), 177 
F. 2d 688, as authority for the proposition that such action 
of the third party for contribution was not barred by the 
exclusive liability provision. This premise was not valid, 


7 


however, because by a decision of the same Second Circuit, 
decided thirteen days prior to Hitaffer, in American Mutual 
Liability Ins. Co. v. Matthews, 182 F. 2d 322, the court over¬ 
ruled The Tampico and distinguished Rich v. United States 
and held that the exclusive liability provision did bar a non¬ 
contractual claim against the employer by a third party for 
contribution. That the statute affords a complete bar to 
such actions against an employer for contribution is now 
clearly established by a whole line of later federal deci¬ 
sions, including two by the Supreme Court of the United 
States. ... 

4. The faliure of Hitaffer to give effect to the exclusive 
liability provision has been widely and uniformly criticized. 
Every court which has been called upon to pass upon' the 
same question since Hitaffer has refused to follow it. The 
highest courts of seven states have either rejected Hitaffer 
or its holding. The Ninth and Tenth Circuits, in Under¬ 
wood v. United States (10 Cir. 1953), 207 F. 2d 862, and 
Thol v. United States (9 Cir. 1954), 218 F. 2d 14, both con¬ 
strued almost identical language of the exclusive liability 
provision of the Federal Employees’ Compensation Act [5 
U. S. C. A. 757 (b)] as barring suits for damages in behalf 
of a wife and parent, respectively, of an injured federal 
employee, and expressly declined to follow Hitaffer. In 
the Thol case, the Ninth Circuit flatly declared that the de¬ 
cision in Hitaffer “was wrong”. Hitaffer has also drawn 
sharp criticism from commentators and text writers in this 
field 

' " * ■ 

5. Hitaffer reasoned that an action for loss of consortium, 
being an independent right of action, was not cut off by the 
exclusive liability provision because Congress could not 
have intended that result. However, actions for loss of 
consortium are not completely “independent”, in that sense, 
but are essentially derivative in nature, as they are depend¬ 
ent upon the operative facts surrounding the injury and 
suffer all the disabilities attaching to the action of the in- 
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jured spouse. They have no existence apart from the 
injury and are clearly suits “on account of injury” coming 
within the specific ban of Sec. 5 of the Compensation Act 

6. Hitaffer was a plain piece of judicial legislation in a 
field which belongs peculiarly to Congress. The decision 
has interjected a needless note of uncertainty into the in¬ 
dustrial compensation field. The complications and disar¬ 
rangements in the complex economics of workmen’s com¬ 
pensation which has attended this unanticipated change in 
the law have emperiled the compensation structure and in¬ 
troduced uncertainty where certainty of obligation and of 
benefit previously existed. The situation which has fol¬ 
lowed Hitatfer demonstrates that the problem is too com¬ 
plicated to be handled on a case by case basis in the Courts, 
but should only be handled by Congress. The entire matter 
lies within the sole province of Congress and this Court 
should never have ventured into the field. 

ARGUMENT 

1 L THE EXCLUSIVE LIABILITY PROVISIONS OF SEC. S OF 
THE WORKMEN'S COMPENSATION ACT BARS THE CLAIM OF 
THE WIFE FOR DAMAGES FOR LOSS OF HER HUSBAND'S 
CONSORTIUM 

The Act of May 17, 1928, c. 612, 45 Stat. 600, Title 36, 
Sec. 501, et seq., D. C. Code, 1951, adopts the longshore¬ 
men’s and Harbor Workers’ Act, Title 33 U.S.C.A. Sec. 
901, et seq., as the workmen’s compensation law for the 
District of Columbia. Sec. 5 of the Act (33 U.S.C.A. 905) 
provides: 

“The liability of an employer prescribed in Section 4 
i (904) of this Chapter shall be exclusive and in place 
of all other liability of such employer to the employee, 
his legal representatives, husband or wife, parents, 
dependents, next of kin, and anyone otherwise entitled 
to recover damages from such employer at law or in 
admiralty on account of such injury or death, • • •” 
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No construction or interpretation of this provision is re¬ 
quired. The plain, clear and literal meaning of the lan¬ 
guage employed is susceptible of only one possible con¬ 
struction. The intent and purpose of the Congress could 
not have been stated in more precise terms, viz., an em¬ 
ployer in the industries coming within the purview of the 
Act who pays to an employee injured in the course of his 
employment the compensation therefor otherwise pre¬ 
scribed in the Act is not liable to any other person, in any 
amount, on account of such injury. The employee hav¬ 
ing been compensated, the employer has no further liability, 
specifically to “husand or wife, parents, dependents, 
next of km’’, or to anyone else. Exclusiveness of liability 
could not be spelled out with greater exactness, or a 
clearer intention expressed. 

Only brief mention need be made of the purposes and 
intent of the Congress in providing that the only liability 
of the employer is to pay the prescribed compensation 
benefits. No useful purpose would be served by detailing 
the historical background, industrial experience, or social 
significance for the complex scheme evolved by legislation, 
in derogation of the common law, for the compensa¬ 
tion of employees injured in industrial accidents. Through 
the legislative process, with the background of experience 
and with the benefit of the views of all persons and 
interests affected, a sound basis and plan for compensa¬ 
tion has been achieved. In the federal field, the methods 
finally reached for compensating injured employees have 
not been the same, variations appearing depending on the 
nature of the industry and of the employment. Hence, 
we see that for employees coming within the purview of 
the Federal Employees ’ liability Act, 45 U.S.C.A. Sec. 51, 
et seq., Congress decided that the damage suit method was 
advisable. For federal employees and for the maritime 
and related industries coming under the Longshoremen’s 
and Harbor Worker’s Compensation Act, and for all in- 
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dustries in the District of Columbia, Congress determined 
that the payment of compensation in the manner prescribed 
was the advisable method. In adopting the compen¬ 
sation method. Congress abolished the remedy of a civil 
damage suit. The only possible conclusion is that Congress 
meant exactly what the language of Sec. 5 of the Act 
says. The Senate Committee on the Judiciary stated as 
much in its report of the proposed Longshoremen’s and 
Harbor Worker’s Compensation bill which finally became 
the law of this District: 

“Sections (4), (5), and (6) of the bill contain the pro¬ 
visions for abolishing liability on the part of the em¬ 
ployer except for the prescribed compensation.” 

(Senate Report 973, 69th Congress, 1st Session, 1926, 
reporting on S. 3170 which finally became the Long¬ 
shoremen’s and Harbor Worker’s Compensation 
Act) 

Further evidence of the over-all plan of Congress in 
the compensation field, and of some of the reasoning which 
has prompted it to prohibit the bringing of civil damage 
suits against the employer, appears in the legislative his¬ 
tory to Sec. 757 (b) of the Federal Employees’ Compen¬ 
sation Act [5 U.S.C.A. 757 (b)] in Senate Report 836, 81st 
Congress, 1st Sess. (1949), where, after explaining the in¬ 
troduction into that Act of an exclusive liability provision, 
the Report stated: 

“Such statutes as the Suits in Admiralty Act, the 
Public Vessels Act, the Federal Tort Claims Act, and 
the like, authorize in general terms the bringing of 
civil actions for damages against the United States. 
The inadequacy of the benefits under the Employees’ 
Compensation Act has tended to cause Federal Em¬ 
ployees to seek relief under these general statutes. 
• • • »> 

“This situation has been of considerable concern to 
all Government agencies. • • • Since the proposed 
remedy would afford employees and their dependents 
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a planned and substantial protection, to permit other 
remedies by civil action or suits would not only be un¬ 
necessary, but would in general be uneconomical, from 
the standpoint of both the beneficiaries involved and 
the Government . 9 9 

This reasoning and purpose may or may not strike a 
sympathetic response. .Perhaps, differing social, economic, 
or political views would prompt either favorable or un¬ 
favorable reaction. But Congress has clearly spoken its 
intentions in this field, and it being properly a realm where 
Congress has the right and duty to speak, the Courts must 
heed and follow. 

Actions for damages for loss of consortium, or actions 
for the losses to parents resulting from injuries to children, 
of course, long antedated this compensation legislation. 
Yet, mindful of this, Congress, nevertheless, provided that 
the liability of the employer provided in the Act should 
be exclusive of all other liability to “husband or wife ,, or 
“parents”. What other kind of liability could there be 
to a husband or wife except damage flowing from the loss 
of the consortium of the injured spouse t If Congress 
intended to bar such suits for loss of consortium, in terms, 
it could hardly have been more explicit. On the other j 
hand, if Congress had intended that the right to maintain 
such actions should survive the Act it could have readily j 
so provided. It is obvious that such collateral suits for 
damages against the employer were proscribed, because 
they had no place in the scheme of compensation, other- j 
wise worked out in the legislation. 

! 

The Supreme Court has recognized that where Congress 
has prescribed a conprehensive scheme of compensation it 
should be exclusive—neither to be whittled away by 
exceptions nor narrowly construed. Merely because some 
items of recovery or some types of action are not specifi¬ 
cally provided for by Congress, this is not a reason for 
denying the scheme of compensation the exclusive character j 
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which was intended. Feres v. United States, (1950) 340 
U. S. 135, 71 S. Ct. 153, 95 L. Ed. 152; Johansen v. 
United States , (1952) 343 U. S. 427, 72 S. Ct 849, 96 
L. Ed. 1051. 

This then was the statutory picture, rather briefly and 
perhaps superficially painted, which confronted this Court 
in 1950 when the Hitaffer case was presented (Hitaffer v. 
Argonne Co., 87 U. S. App. D. C. 57, 183 F. 2d 811). In 
order to permit recovery by the wife this Court was con¬ 
fronted with two questions: (1) whether she should be 
afforded the right, for the first time in this country, to 
maintain an action for loss of her husband’s consortium; 
and (2) if the first question was answered in the affirma¬ 
tive, whether the fact that her husband had received 
workmen’s compensation, her action would be barred under 
the exclusive liability provision of the compensation act. 
Frankly pioneering, and against the unanimous authority 
elsewhere in the country, this Court then answered the 
first question affirmatively, and then had to approach the 
second. That it approached this second question with con¬ 
siderable qualms is freely recognized by Judge Clark when 
he stated: 

* 1 We would be less than candid if we did not admit 
that the plain and literal language of this section of 
the Act has such broad implications that it could be 
conceived to vitiate any right of action -flowing from 
the compensable injury; but it is our considered 
opinion that such a broad interpretation was not and 
could not have been intended when the result would 
be such as to lead to the absurd and illogical con¬ 
sequence indicated in this case.” 

.4 

This Court then proceeded to answer the second question 
also in the wife’s favor, holding that the exclusive liability 
provisions of Sec. 5 of the Act did not bar her right of 
action. It is only this answer to the second question which 
is necessarily presented for decision on this appeal 
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' * In view of the almost universal flood of criticism which J 
the answer to this second question has engendered, this 
Court seems to have indicated its own misgivings when it 
stated in its very recent per curiam in Brow* v. Curtin & 
Johnson, Inc., (March 24, 1955) ... TJ. S. App. D. C. ..., 

221 F. 2d 106: 

. '• l 

“Appellee suggests that we consider whether Hitaffer 
was erroneously decided, insofar as it declined—on 
the facts there presented—to give effect to the exclu¬ 
sive liability provisions of the Compensation Act. j 
Powerful arguments are advanced on die point, some 
of a nature not put before us when Httaffer was 
argued. It will be time enough for us to consider them, 
however, when a case reaches us in which resolution 
of the point is necessary to a decision.** ■"-* 

% 

Such a case has now reached this Court in the instant 

• % 

appeal The facts here presented require consideration of 
the correctness of Hitaffer ; indeed, it is the only point in¬ 
volved. It is submitted that this aspect of Hitaffer was 
not correctly decided as will now hereafter be demonstrated. 

* ’ ’ • j ‘ 

H. HITAFFER ▼. ARGONNE CO- INSOFAR AS THAT DECISION 

HOLDS TO THE CONTRARY. SHOULD BE OVERRULED 

I. Hitaffer Failed to Consider a Controlling Prior Decision Un¬ 

der the New York Statute, Which Was the Model for the 
Local Statute, and Also Ignored Prior Decisions of Other 
State Courts Which Had Reached an Opposite Result 

& 

As long as the opinion of this Court in Hitaffer confined f 
itself to the discussion of the first question there presented, 
namely, whether the right to bring a suit for loss of con¬ 
sortium of her husband should be afforded to a wife, very | 
searching and comprehensive attention was given this novel \ 
problem. But when this question had been resolved in j 
the wife’s favor, this Court then had to meet the obstacle 
of Sec. 5 of the Compensation Act Respectfully, but 
with all frankness, it must be pointed out that this aspect j 
of the opinion, to which most of the subsequent criticism 
of the decision has been directed, is not treated with the 
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same thoroughness and clarity that characterized the first 
and major part of the opinion. Jndge Clark gives the im¬ 
pression of hnrrying to his conclusion, brushing aside the 
exclusive liability provisions of the Act with sweeping 
generalities of what must have been the congressional in¬ 
tent in the face of the plain language and clear purposes 
of the Act, as more fully elsewhere discussed. 

This hurried approach again must be inferred by the 
failure to note a controlling decision in the Supreme Court 
of New York, Special Term, Monroe County, Swan v. 
Woolworth, 129 N. Y. Misc. 500, 222 N. Y. S. Ill, decided 
in 1927, antedating the Longshoremen’s and Harbor Work¬ 
er’s Compensation Act, which still later became the Com¬ 
pensation Act for this District. In Swan the New York 
court held that the exclusive liability provisions of the new 
York Compensation Act, Sec. 11, identical in terminology 
with Sec. 5 under consideration here, constituted a bar 
to a spouse’s action for damages for loss of consortium. 
The failure to note this decision is significant because 
the New York statute was the specific model for the stat¬ 
ute which later became the law of this District (H. Rep. 
1422, 70th Congress, 1st Sess. 1928). The Swan case, 
which is still the law in New York, is controlling author¬ 
ity for the proper construction of the exclusive liability 
provision because it was the construction in New York 
at the time of the enactment of the local Act. In Hartford 
Accident <& Indemnity Co. v. Hoage, (1936) 66 App. D. C. 
154, 156, 85 F. 2d 411, this Court said: 

“It is familiar law that whenever Congress, in 
legislating for the District of Columbia, has bor¬ 
rowed from the statutes of a state provisions which 
have received in that state a known and settled con¬ 
struction before their enactment by Congress, that 
construction will be deemed to have been adopted by 
Congress together with the text which it expounded, 
and the provisions will be construed as they were un¬ 
derstood at the time in the state.” • 

• * * ’ • 


And also this Court said in Webster v. ClodfeUer, (1942) 
76 U. S. App. D. C. 171, 173,130 F. 2d 434, 436: 

“These New York authorities are particularly im¬ 
portant in that the statute here under consideration 
admittedly had its origin in that jurisdiction.’’ 

Hence, when Sec. 5 became the law of this District, its 
settled construction at that time was that it constituted 
a bar to a suit by a spouse for damages for loss of con¬ 
sortium. Accordingly, the failure of Hitaffer to consider 
this controlling precedent, or canon of construction of the 
statute, indicates error, requiring reversal, at the out¬ 
set of this discussion. 

Also, at the time Hitaffer was argued and decided, 
courts of two other states, besides New York, had held, 
construing statutes of Missouri and West Virginia re¬ 
spectively, that the employer was intended to be protected 
from consortium suits under the exclusive liability pro¬ 
visions of those statutes, which were almost identical to 
our local Act. Holder v. Elms Hotel Co., (1936) 338 Mo. 
857, 92 S. W. 2d 620, 104 A. L. R 339; McVey v. Chesa¬ 
peake & Potomac Tel. Co., (1927) 103 W. Va. 519,138 S. E. 
97. Although not enjoying the status of controlling au¬ 
thority, as was the Swan case, these decisions neverthe¬ 
less merited respectful consideration, yet they were neither 
cited, nor distinguished, in Hitaffer. 

The Hitaffer opinion, accordingly, ignored the only three 
decisions which had previously construed almost identical 
exclusive liability provisions of compensation statutes 
and which had reached the. opposite result from that 
reached by this Court. 
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2. The Analogy Drawn in Hilaffer Between the Independent 
Right of a Third Party to Contribution From the Employer 
and a Wife's Claim for Loss of Consortium Is Not Valid 
Because the Law Applied Is Erroneous 

To support its position that the independent right of 
the wife to maintain an action for the loss of her hus¬ 
band’s consortium was not barred by the exclusive lia¬ 
bility provision, this Court in Eitaffer drew on the anal¬ 
ogy between such claim of the wife and the claim of 
a third party to contribution from the employer. It rea¬ 
soned that since such independent right of a third party 
to contribution was not barred by the statute the claim 
of the wife likewise should not be barred. While the two 
types of claims are analogous, the legal premise for the 
use of the analogy is erroneous. This Court cited The 
Tampico, (D.C.N.Y. 1942) 45 F. Supp. 174, and Rich v. 
United States, (2d Cir. 1949) 177 F. 2d 688, as authority 
for the proposition that such independent claim of a third 
party for contribution was not barred by the statute. How¬ 
ever, thirteen days before the decision in Hitaffer was 
handed down, the Second Circuit in American Mutual 
Liability Ins. Co. v. Matthews, 182 F. 2d 322, considered 
these two cited cases in its own circuit, overruling The 
Tampico and distinguishing Rich, and held that the exclu¬ 
sive liability provision did bar a non-contractual claim 
to contribution by a third party against the employer. The 
legal premise for Hitaffer’s analogy was thus seriously 
weakened even before Eitaffer was decided. Since Eitaffer 
it has been finally decided by a line of cases, including two 
decisions by the Supreme Court of the United States, that 
an employer within the coverage of the compensation 
act is not liable on a non-contractual claim for contribu¬ 
tion to a third party. See: Pope <& Talbot, Inc. v. Eawn, 
(1953) 346 U. S. 406, 74 S. Ct. 202, 98 L. Ed. 143; Ealcyon 
Lines v. Eaenn Ship Corp., (1952) 342 U. S. 282, 72 S. 
Ct. 277, 96 L. Ed. 318; Slattery v. Mara Bros., (2d Cir. 
1951) 186 F. 2d 134; Lo Bue v. United Stales, (2d Cir. 
1951) 188 F. 2d 800; Liberty Mutual Ins. Co. v. Vallending- 
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ham, (D.C. D.C. 1950) 94 F. Supp. 17; Baird v. John 
McShain, Inc., (D.C. D.C. 1952) 108 F. Supp. 553; and 
Standard Wholesale Phos. d Acid Works v. Rukert Termi¬ 
nals Corp., (1950) 193 Md. 20, 65 A. 2d 304. 

Also see 2 Larson-, W-orlzmen’s Compensation Law, 1952 
Ed., ante, for an incisive criticism of this erroneous legal' 
premise of Hitaffer. 

3. Hitaffer Has Been Uniformly Criticized by Later Decisions. 

Federal and State, and by Experts in the Field 

Hitaffer has attracted unusual interest and comment,, 
almost universally unfavorable. By its own admission, 
this Court was writing new law when it decided that a 
wife should be placed on a parity with her husband and 
should be given the right to maintain an action in her 
own right for the loss of her husband’s consortium. This 
first aspect of Hitaffer has, of course, been widely dis¬ 
cussed, with reaction ranging from frank admiration, for 
this Court’s courageous stand on what the law ought 
to be, to frank skepticism and disagreement. However, 
in practically all instances where a court has been asked 
to follow Hitaffer in this respect it has refused to do so. 
No purpose would be served by a reference to all of the 
cases which have considered this aspect of Hitaffer (see 
Annotation, 23 A. L. R. 2d 1366 and supplements), but it 
should be noted that in two cases where a Circuit Court 
was called upon to declare what the common law of a state 
is on this question, in the absence of controlling authority 
in that state, in each instance the Circuit Court, after re¬ 
viewing the state of the law over the country, has declined 
to follow Hitaffer. In Werthan Bag Corp. v. Agnew, (6th 
Cir. 1953) 202 F. 2d 119, 126, the Court, while expressing 
tacit agreement with the Hitaffer conclusion, nevertheless 
declared the law of Arkansas to be that the wife could not 
maintain an action for loss of consortium, stating: 

“Not being privileged, as we believe, to declare the 

law of Arkansas upon the common-law question here 
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presented to be contrary to the virtually unanimous 
authority of the other state courts of the Union, we 
follow these state authorities in the absence of a 
controlling Arkansas decision, • • •” 

And in FUice v. United States , (9th Cir. 1954) 217 F. 2d 
515, 517, the Court, per curiam, reached the same result 
with respect to the law of California, stating: 

“In the face of the fact that the law elsewhere is 
so nearly unanimous against a recovery as that here 
sought, we find ourselves unable to say and we are 
unwilling to hold that the law of California at present 
recognizes the right of a wife to bring such an action.’’ 

Out of the numerous state cases, only two will be men¬ 
tioned: Don v. Knapp, (1954) 306 N. Y. 675, 117 N. E. 
2d 128, because it establishes that the law of New York 
has not changed since Swan v. Woohvorth, supra ; and 
Coastal Tank Lines, Inc. v. Canoles, (1955) ... McL ..., 113 
A. 2d 82, because it is the very recent pronouncement of 
our neighbor jurisdiction. 

The second aspect of Hitaffer, with which we are directly 
concerned here, the failure to give effect to the exclusive 
liability provision, has met unanimous criticism and every 
court which has considered the same question has refused 
to follow this aspect of Hitaffer. 

First, in the states: Attempts have been carried to the 
highest courts of Indiana, New Jersey, Ohio, Tennessee, 
Texas, Washington and Wisconsin, seeking recognition 
for the maintenance of loss of consortium suits in the face 
of comparable exclusive liability provisions of the work¬ 
men’s compensation statutes of these states. In each in¬ 
stance, the Court refused to follow Hitaffer and held such 
actions barred by the exclusive liability provisions. 

Danek v. Hommer, (1952) 9 N. J. 56, 87 A. 2d 5 
Bevis v. Armco Steel Corp. y (1951) 156 Ohio St. 295, 
102 N. E. 2d 444 
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Garrett v. Reno Oil Co., (Texas Civil Appeals, 1954), 
271 S. W. 2d 764 

Ash v. S. S. Mullen, Inc., (1954) 43 Wash. 2d 345, 
261 P. 2d 118 

Guse v. A. 0. Smith Cory., (1952) 260 Wis. 403, 51 
N. W. 2d 24 

In the Indiana and Tennessee cases, Eitaffer was not 
mentioned in the opinion but the same result was reached: 

Stairibrook v. Johnson County Farm Bureau Co-op. 
Ass r n, (Appellate Court of Indiana, 1954) 122 
N. E. 2d 884 

Napier v. Martin, (Sup. Ct. Tenn. 1952) 250 S. W. 
2d 35 

Secondly, in the federal courts: 

Of the greatest importance is a decision by the Tenth 
Circuit in 1953, Underwood v. United States, 207 F. 2d 
862, in which a wife sustained injury in the course of her 
employment by the government, was compensated under 
the Federal Employees’ Compensation Act, 5 U.S.C.A., 
Sec. 751, et seq., and the husband brought suit for damages 
for the loss of his wife’s consortium in the federal dis¬ 
trict court in Colorado under the Federal Tort Claims 
Act. The Government pleaded that Sec. 757 (b) of the 
Act (5 U. S. C. A. 757 (b)) barred his right to maintain 
the action. Sec. 757 (b) is almost identical in language 
io Sec. 5 of the Compensation Act here involved, and its 
legislative history demonstrates that it was modeled upon 
and was to be construed in accordance with the Long¬ 
shoremen’s and Harbor Worker’s Compensation Act (Sen. 
Rep. 836, 81st Congress, 1st Sess. 1949) Eitaffer was re¬ 
lied upon by the husband as his principal authority to 
overcome the bar of the exclusive liability provision. The 
question presented was accordingly identical in both Hit¬ 
affer and Underwood. The Tenth Circuit, however, reached 
the opposite conclusion and refused to follow Eitaffer and 
in the course of its decision stated: 
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“ ... it is earnestly argued that the exclusionary 
provisions of Section 757 (b) were not intended to 
bar a separate and independent common law claim for 
loss of consortium recognized under applicable Colo¬ 
rado law. The plaintiff is fortified in this position by 
a recent decision of the Court of Appeals for the 
District of Columbia. Hitaffer v. Argonne Co., 87 
U.S. App. D.C. 57, 183 F. 2d 811, 820, 23 A.L.R. 2d 
1366 .... 

“With deference to the cogent reasoning of that 
great Court, we must agree with our trial court that 
the language of the Act is too clear for doubt . . . . 

“Viewed in the light of the declared purposes of 
Section 757 (b) and in the context of antecedent judi¬ 
cial construction of comparable provisions of state 
acts, it becomes unequivocally plain, we think, that 
Congress intended the liability of the United States 
with respect to the injury or death of an employee 
to be exclusive and in the place of all other liability 
of the United States, not only to the employee, his 
legal representative, spouse, dependent, and next of 
kin, but ‘anyone otherwise entitled to recover damages 
from the United States ... on account of such injury 
or death ... under any Federal tort liability statute.’” 

Of equal significance in Thol v. United States, decided 
by the Ninth Circuit, December 21, 1954, 218 F. 2d 12, 13, 
14, in which a father sought to sue in the District Court 
for Montana for the loss of consortium, services, etc. of 
his minor son, who had been injured in the course of fed¬ 
eral employment and had been compensated under the 
Federal Employees’ Compensation Act. The Government 
here also pleaded the bar of the exclusive liability pro¬ 
vision of the statute, Sec. 757 (b), and was upheld both 
in the District Court and on appeal. The language of Cir¬ 
cuit Judge Healy is quite revealing: 

“Comparable provisions of state workmen’s compen¬ 
sation acts have been uniformly construed as barring 
independent common law suits in situations, as here, 
not falling within the coverage of the compensation 
acts. We need not burden this opinion with citations 
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of the cases, a number of which are referred to in 
Underwood v. United States, 10 Cir., 207 F. 2d 862. 
There appear to have been but two federal circuits 
which have spoken on the subject. The Tenth Circuit 
in the Underwood case above mentioned held that the 
terms of the Act bar an independent common law suit, 
the suit in that case being by a husband for loss of 
consortium. The Court of Appeals of the District 
of Columbia Circuit in Hitaffer v. Argonne Co., 87 
U. S. App. D. C. 57, 183 F. 2d 811, 23 A. L. R. 2d 
1366, reached a contrary result. The latter decision 
supports appellant’s chief if not his only authority. 
We think the decision is wrong.” (emphasis supplied) 

Hitaffer, on the one hand, and Underwood and Thol, reach¬ 
ing a diametrically opposite result on the other, cannot be 
reconciled, and a direct two to one conflict exists in the 
Circuits as to the construction of the nearly identical ex¬ 
clusive liability provisions of these two important federal 
compensation statutes. 

A federal district court has reached the same result. 
In Josewski v. Midland Constructors , Inc. (1953) 117 F. 
Supp. 681, the District Court for South Dakota upheld the 
exclusive liability provisions of the South Dakota statute 
and refused to follow Hitaffer. 

This unanimity of critical judicial opinion which has 
met this challenged aspect of Hitaffer is strongly sug¬ 
gestive of error in and of itself. 

And thirdly: Acknowledged experts in the compensation 
field have likewise taken issue with this conclusion of 
Hitaffer. Professor Larson in his recent treatise, 2 Larson 
Workmen’s Compensation Law, (1952 Ed.) Sec. 66.20, 
states: 

“In developing the argument that the wife’s action 
for loss of consortium was a right separate from any 
right dealt with by the Act, the Court began with the 
federal dual-right cases that are discussed later in 
the chapter on subrogation. Rich v. United States , 
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(C.C.A. 2d), 117 F. 2d 688 [1949], had permitted a 
third person, sued by an employee injured by the 
alleged primary negligence of the employer, to bring 
in the employer under third party practice. However, 
as the analysis of the Rich, Kittleson [American Dis¬ 
trict Telegraph Co. v. Kittleson, 8 Cir., 1950, 179 F. 
2d 946], Westchester [Westchester Light Co. v. West¬ 
chester County Small Estates Corp., 278 N.Y. 175, 15 
N.E. 2d 567 (1938)], and other cases demonstrates, 
the essence of this reasoning is that the third party’s 
claim for indemnity against the employer is not one 
for ‘damages’ on account of the injury, but one for 
indemnity on account of an express or implied promise 
to reimburse the third party. The Hitafer opinion 
fails to observe this decisive distinction. True, the 
federal cases cited stress that an employer by a single 
injury may violate two legal duties; but they do not 
say that in every such case his immunity extends only 
to one. What they do say is that the immunity does 
not affect the second broach of duty if that duty does 
not lead to a claim for ‘damages on account of such 
injury.’ The plaintiff’s claim in the Hitafer case was 
clearly ‘on account of such injury.’ The Court’s 
statement that it is contrary to reason to suppose that 
the Act cuts off independent rights of third persons 
ignores the entire line of cases discussed in this sec¬ 
tion, none of which was mentioned in the opinion.” 

For other adverse comment on this aspect of Hitafer see: 
56 Cornell Load Quarterly 148 (1950). 

4. The Suii for Loss of Consortium Is Not "Independent" in the 
Sense Employed in Hliaffer But is a Suit "On Account of 
Injury" Within the Exclusion Provision of the Compensa¬ 
tion Act 

In Hitafer this Court characterized a loss of consortium 
action as an independent right of action. This is un¬ 
doubtedly true, at least to the extent indicated in Lans- 
burgh & Bro. v. Clark, 75 U. S. App. D. C. 339, 127 F. 2d 
331, where an adverse judgment in the wife’s suit for her 
own injury was held not to be res adjudicata of the hus¬ 
band’s suit for loss of her consortium. But it is submitted 
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that in Hitaffer this Court read into the Clark decision a 
greater significance, as far as applicable to this case, than 
it is entitled to have. Clark must be weighed in conjunc¬ 
tion with De Vito v. Hoffman, 91 U.S. 263, 199 F. 2d 468, 
where this Court held that a suit for consortium suffers all 
of the disabilities attaching to the suit of the injured 
spouse, and if the injured spouse were guilty of contribu¬ 
tory negligence, the loss of consortium suit also fails. The 
physically injured spouse “must be legally entitled to re¬ 
cover • • • against the alleged tortfeasor” in order to 
entitle the other to recover for loss of consortium. 

The action for loss of consortium is, therefore, not as 
completely “independent” as Hitaffer assumed as a major 
premise. It depends for its merits upon the operative 
facts of the other spouse’s injury. It is, therefore, essen¬ 
tially a derivative action in the sense that it “derives” 
its strength or weakness—the right of recovery—from the 
action of the injured spouse, and upon the facts surround¬ 
ing the injury. It cannot exist without the injury. It is 
clearly a suit “on account of injury” and comes within the 
specific prohibition of Sec. 5 of the Compensation Act. 

Hitaffer strained to avoid this express prohibition of 
Sec. 5 by holding that the consortium suit was an “inde¬ 
pendent” right of action and Congress could not have 
intended to cut it off. Judicial precedent, both before and 
after Hitaffer, as elsewhere discussed, is opposed to this 
construction. It is without supporting legal authority. 
Accordingly, this major premise of Hitaffer is also 
erroneous. 

i 

i 

5. Hitaffer Is Judicial Legislation in a Field That Belongs 

to Congr ess 

As has already been discussed, when this Court in 
Hitaffer ignored the plain and unequivocal expression of 
the intent of the Congress, as stated in the precise lan¬ 
guage of Sec. 5 of the Compensation Act, it invaded a 


i 
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field that more properly belongs to Congress than it does 
to the courts, and attempted to substitute its judgment as 
to what the law ought to be for what the Congress has 
declared it to be. This is a plain piece of judicial legisla¬ 
tion, and the reasons that this Court assigned for its re¬ 
fusal to follow the mandate of Congress, as expressed in 
the Act, will not bear close analysis. In attempting to 
state what the intent of Congress must have been, Judge 
Clark finds significance in the fact that because the Act 
made no distinction between married and single employees 
it could not be said that Congress intended to bar suits 
for loss of consortium. Of course, until this Court spoke 
in Hvtaffer no court in this country had ever afforded to 
a wife a right to sue for loss of consortium, so it can 
hardly be said that Congress had the right of the wife in 
mind, one way or the other, at the time of the passage of 
the Act. But a further and more significant reason mili¬ 
tating against the validity of Judge Clark’s position is the 
fact that the basis for compensation in the Act is the 
average weekly wage. All awards of compensation are 
but multiplications of this amount. This is in itself signi¬ 
ficant. It shows that it was the intent of Congress not to 
compensate by way of damages, in the sense that damages 
are awarded in a law suit, but only to replace the loss of 
actual wages by reason of disability. There was no occa¬ 
sion, if the measure of the award was the average weekly 
wage, to distinguish between the married and single. In 
the American labor market, no differentiation is made in 
the wage scale between the married and the single. The 
laboring man, and his wife and family, live on the proceeds 
of his weekly wage. In the case of injury, Congress in¬ 
tended that he be compensated on the basis of such average 
weekly wage substituting disability benefits for his active 
working pay pending his recovery. In so providing there 
was no necessity to distinguish between the married and 
' the unmarried. The marital status of the employee did 
not enter into this equation. Accordingly, the failure of 
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the Act to differentiate between the married and the un¬ 
married can not, and does not have the significance which 
Judge Clark attempts to ascribe to it. 

The schedules of compensation have been worked out 
in the statutes in this field in most elaborate fashion, after 
full consideration, over the years, of the views of all in¬ 
terests concerned—the individual employee, organized la¬ 
bor, the employer, the insurance carrier and the govern¬ 
ment. The schedules are frequently amended as the need 
arises. It is of interest to note that there are pending 
in the 84th Congress five hills to amend the Longshoremen’s 
and Harbor Worker’s Compensation Act to provide in¬ 
creased benefits in case of disabling injuries, and during 
the 1st Session, these bills passed the Senate (S. 594, S. 
1307, S. 1308, S. 1646, and S. 2280) and will come before 
the House in the 2nd Session. There was also introduced 
on January 25, 1955, in the House (H.E. 3015, 84th Con¬ 
gress, 1st Session) a comprehensive bill comprising an 
entirely new workmen’s compensation act for the District 
of Columbia. It is significant to note that the exclusive 
liability provision of this bill, in its Sec. 5, adds to the 
present Sec. 5 an express provision barring suits for loss 
of consortium, in terms, in behalf of either spouse. Al¬ 
though hearings have been held, this bill is still in Com¬ 
mittee, but action will undoubtedly be forthcoming during 
the 2nd Session. 

This continuing congressional activity indicates the con¬ 
cern that Congress has in this entire field. This is where 
the concern properly belongs. The legislative process is 
far more conducive to enlightened and comprehensive 
planning in this entire area of workmen’s compensation 
than the case by case approach in the Courts. This is 
particularly demonstrated by reason of the situation which 
has prevailed since Hitaffer. Since suits for loss of con¬ 
sortium have now been sanctioned in this District, the 
scheme of immunity set up by Congress has been breached 
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and the plan of compensation has been upset. The em¬ 
ployer, or his carrier, mnst now pay for two recoveries, 
one to the employee for disability benefits, the other to 
his wife for damages. While in the instance of the em¬ 
ployee the award is controlled by the Act, in the case 
of the wife the award of damages may be unreasonably 
substantial, as witness the verdict of the jury in this case, 
$7,500. This is largely true, because there is no recognized 
measure of damages, no guides or standards, for the 
wholly intangible elements of consortium. The $7,500 re¬ 
covery below was based solely on these intangibles, there 
being no proof of any diminution of the ability of the 
husband to support his wife (appellee). Congress, in 
adopting the carefully detailed plan of workmen’s compen¬ 
sation, could never have remotely contemplated the pos¬ 
sible exposure of employers to this second type of re¬ 
covery, heavy and uncontrolled awards of damages to wives 
of injured employees, based almost entirely upon dictates 
of sympathy and passion arising from a temporary inter¬ 
ruption in the marital relationship of the employee. 

Hitafer also opens the door to independent suits for 
damages from children or parents of injured employees. 
The threat of such suits, and of such verdicts, has had an 
upsetting effect on all industry in this District. Insurance 
rates are difficult, if not impossible, to calculate. Coverage 
of existing insurance to such new and unanticipated risks 
is disputed. The cost of industrial injury is greatly in¬ 
creased. A needless note of uncertainty has been injected 
into the entire industrial compensation field. 

Certainty of obligation of the employer, on the one hand, 
and certainty of benefit to the employee, on the other, 
has always been the backbone of any compensation system. 
In abandoning the common law as a system of industrial 
justice both parties gave up substantial rights, but re¬ 
ceived in return an entirely new method of handling in¬ 
dustrial accidents which gave to the employee a claim 
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to compensation which is unconditional, fixed and certain, 
and payable irrespective of fault. Likewise, the em¬ 
ployer’s liability is fixed, unconditional and certain. This 
very certainty made possible realistic and economical in¬ 
surance coverage at fixed and readily determined rates. 

Hitaffer has reintroduced into the compensation field 
the uncertainty which previously existed under the old 
common law system. Now the employer is faced with the 
additional liability of common law actions by the spouse, 
children or parents of the injured employee. He must 
defend himself in such suits, with many of the attendant 
evils of the past, including the degeneration of relations 
between employer and employee. It is not yet settled 
whether in such ‘‘independent” suits he will be deprived 
of the defenses of contributory negligence, fellow servant 
rule, or assumption of risk. 

The sanction of such suits for damages has interjected a 
needless note of uncertainty which is fraught with the 
gravest of implications to the whole carefully planned com¬ 
pensation system. The economic disarrangements result¬ 
ing from this radical departure from existing law, with all 
of the attendant ramifications here only briefly suggested, 
can only be properly weighed by the Congress, under the 
established legislative process of investigation and hear¬ 
ing. If there be any necessity for change at all, the re¬ 
sultant effects must be reconciled with the whole compensa¬ 
tion system. Only Congress can do this. The piecemeal 
approach attempted by Hitaffer is dangerous and unwar¬ 
ranted. This Court should not have ventured into a field 
which belonged solely and peculiarly to the Congress. 

CONCLUSION 

It is submitted that this Court should reverse its de¬ 
cision in Hitaffer v. Argovme Co., supra, insofar as that 
decision fails to give effect to the exclusive liability pro¬ 
vision of Sec. 5 of the Workmen’s Compensation Act. 
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This challenged aspect of Hitaffer has drawn universal 
criticism. No court, state or federal, has agreed with its 
conclusion. The result reached was erroneous in a number 
of respects. This Court failed to consider a controlling 
authority of New York construing the very provision of 
the statute in question prior to its adoption as the local 
law. It ignored prior decisions of other state courts con¬ 
struing almost identical statutes. The legal premise upon 
which this Court rested its analogy between consortium 
claims and claims for contribution has been proven errone¬ 
ous. Hitaffer was judicial legislation in a field that be¬ 
longs solely to Congress. This Court disregarded the ex¬ 
press mandate of Congress and attempted to substitute 
its judgment as to what the law should be for the law as 
Congress had declared it to be. This Court should now 
frankly acknowledge that this aspect of Hitaffer was 
erroneous. 

The judgment of the District Court should then be re¬ 
versed and the case remanded to the District Court with 
directions to vacate the verdict and judgment for plain¬ 
tiff below and to enter judgment for defendant below 
upon its motion for directed verdict pursuant to Rule 50 
of the Federal Rules of Civil Procedure. 

Respectfully submitted. 
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126 Filed March 16,1953 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 1156-'53 

Franciska T. Coles, 2114 N. Tazwell Street, Arlington, 

Virginia, 

v. 

Smither and Company, Inc., a corporation, 3250 K Street, 

N.W., Washington, D. C. 

Complaint for Loss of Consortium 

1. In complaint to this Court, Franciska T. Coles says 
that she is not a citizen of the United States, but is a resi¬ 
dent of the State of Virginia. The defendant is a corpora¬ 
tion engaged in the business of painting and decorating 
houses, etc., within the District of Columbia. Complainant 
further alleges that the damages caused her by defendant 
exceed $3,000.00. 

2. On or about 9 September, 1952, plaintiff’s husband 
was severely injured while working as an employee of the 
defendant corporation. Said husband fell from an exten¬ 
sion ladder when a rung thereof broke beneath him. Said 
ladder had been furnished him by the defendant for use 
in the course of his employment, and was at that time in 
defective, dangerous and unsafe condition, and maintained 
in negligent disrepair. Such improper condition of the 
ladder was either known, or should have been known by the 
defendant at the time that defendant instructed and di¬ 
rected its use by the plaintiff’s husband. 

3. As a result of said fall, plaintiff’s husband received 
serious internal abdominal injuries which required major 
surgical operations and extended hospitalization, with in¬ 
cumbent medical expenses and loss of time from work. 
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Plaintiff's husband is now partially but permanently dis¬ 
abled as a result of the aforementioned injuries. 

127 4. Plaintiff says that before said injury her hus¬ 

band was a dutiful husband to her, performing the 
usual functions as her spouse, but said injuries have greatly 
decreased his earning capacity and ability to support your 
plaintiff or to care for and protect her as before. Further¬ 
more plaintiff has thereby been deprived to a great extent 
of consortial and conjugal relationships usually incident to 
marital association. In these and many other ways this 
plaintiff has lost the consortium of her husband because of 
the negligent conduct of the defendant corporation, all to 
her discomfort and damage. 

Wherefore, plaintiff demands judgment against defend¬ 
ant in the sum of Twenty Five Thousand ($25,000.00) Dol¬ 
lars with interest, plus costs. 

William E. Owen 
900 F Street, N.W. 
Washington, D. C. 

Attorney for Plaintiff. 

Jury Demand 

Plaintiff demands trial by jury. 

William E. Owen 


130 Filed Jan. 13,1955 

Pretrial Proceedings 
Statement of Nature of Case: 

Action for loss of consortium. 

Pltf.’s husband was an employee of deft, as a painter. In 
the course of his work he fell from an extension ladder 
when a rung broke. PItf. claims the rung was too weak to 
support a normal man. 
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The husband received workman’s compensation and hence 
does not join in the suit 

Deft admits the employment and that pltf.’s husband 
was working on a ladder, the rung of which broke beneath 
him. Deft denies knowledge of defective condition of rung. 
Deft claims pltf. was guilty of contributory negligence in 
that he picked up the ladder himself. Deft, also claims as¬ 
sumption of risk. 

Pltf. claims that as a result of the accident her husband’s 
spleen was removed and his earning capacity was reduced. 
Pltf. stipulates that she will be bound by the statements 
made at the taking of her and her husbands depositions as 
to the extent of damage. 

It is stipulated that the records of the compensation 
Commissioner may be admitted in evidence without formal 
proof subject to objection as to relevancy and competency. 
Pltf. waives privilege as to medical examinations of her 
husband. 

Pltf. claims loss of earnings of about $10.00 a week. Pltf. 
will furnish to deft, access to her husband’s income tax re¬ 
turns, and his books and records. 

Date: January 13,1955 

/s/ Alexander M. Holtzoff 
Pretrial Judge 

/s/ William E. Owen 

Attorney for plaintiff 

/s/ Justin L. Edgerton 

Attorney for defendant 



4 


131 Filed May 2,1955 

Verdict and Judgment 

This cause having come on for hearing on the 29th day 
of April, 1955, before the Court and a jury of good and 
lawful persons of this district, to wit: 

Lucille Hills Joseph R. Tolson 

Goldie VanHise Laurence F. Johnson 

Oscar G. Baker Matthew Alford 

Dietrich 0. Balderson Margueritte E. Outlaw 

Anna H. Hyson Clara M. James 

John Short Frank H. Garrett 


who, after having been duly sworn to well and truly try the 
issues between Franciska T. Coles plaintiff, and Smither 
& Company, Inc., defendant, and after this cause is heard 
and given to the jury in charge, they upon their oath say 
this 2nd day of May, 1955, that they find the issues afore¬ 
said in favor of the plaintiff and that the money payable 
to him by the defendant by reason of the premises is the 
sum of Seven thousand five hundred ($7500.00) Dollars. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Seven thousand five hundred 
($7500.00) Dollars together with costs. 


By direction of 
Judge David A. Pine. 


Harry M. Hull, Cleric, 
By Irene B. Burroughs 
Deputy Cleric. 


132 Filed May 10,1955 

Motion of Defendant to Vacate and Set Aside Verdict and 
Judgment for Plaintiff and for Directed Verdict Under 
Rule 50 of the Federal Rules of Civil Procedure 

Defendant moves the Court to vacate and set aside the 
verdict and judgment for the plaintiff entered herein on 
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May 2,1955, and for entry of judgment for the defendant 
notwithstanding the verdict upon its motion for directed 
verdict, pursuant to the provisions of Rule 50 of the Fed¬ 
eral Rules of Civil Procedure, and for reasons therefor 
says: 

Either the motions of defendant for a directed verdict 
upon the opening statement of plaintiff’s counsel, or upon 
the dose of the plaintiff’s case, or upon the condusion of 
all of the evidence, should have been granted. The plain¬ 
tiff’s cause of action for loss of consortium, arising by rea¬ 
son of an injury to her husband sustained in an industrial 
accident during the course of his employment in the Dis¬ 
trict of Columbia, is barred under the provisions of Title 
36, Section 501 et seq. of the District of Columbia Code, 
1951, under which her husband was fully compensated for 
such injury, because the employer’s (defendant’s) liability 
under this statute is exclusive, not only to the employee, 
but also to his “wife” (plaintiff). The ruling of the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit in Hitaffer v. Argorme Co., 87 U. S. App. D. C. 57,183 
F. 2d 811 (1950) to the contrary, is against the great weight 
of authority in this country, has been seriously criticized 
and not followed by any court of other jurisdictions, 
133 and should not have been followed by the Court in 
this case. 

Pledgee, Edgebton & Richardson 
-■ ' * By Justin L. Edgebton 

512 Washington Building 
Washington 5, D. C. 

Attorneys for defendant 


Motion Denied : 5/17/55 
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135 Filed May 24,1955 

Order Denying Motion of Defendant to Vacate and Set Aside 
Verdict and Judgment for Plaintiff and for Directed Ver¬ 
dict Under Rule 50 of the Federal Rules of Civil Procedure 

Upon consideration of the Motion of Defendant to Va¬ 
cate and Set Aside Verdict and Judgment for Plaintiff and 
for Directed Verdict Under Rule 50 of the Federal Rules 
of Civil Procedure filed herein May 10, 1955, and of the 
memoranda filed in support and in opposition to said mo¬ 
tion, it is, by the Court, this 24th day of May, 1955, 
Ordered, that said motion be and the same is hereby de¬ 
nied. 

/s/ David A. Pnre 
Judge 
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9 EXCERPTS FROM TRANSCRIPT OF TESTIMONY 

Opening Statement to the Jury on Behalf of the Plaintiff 

Mr. Owen: May it please the Court, Mr. Edgerton, ladies 
and gentlemen of the jury, as was stated at the commence¬ 
ment, this is a snit for loss of consortium; this being a tech¬ 
nical legal word. I believe, however, that it will be ex¬ 
plained as the trial unfolds, and I think yon will under¬ 
stand it. 

It is a snit on behalf of Mrs. Coles seated here growing 
out of certain injuries received and damage done to her 
husband. 

As the witnesses take the stand and the trial progresses 
this is what we think you will see: You will see that her 
husband, Mr. Coles, was a painter, had been for some 18 or 
20 years, and that he worked at the time of the damage, or 
injury, for the Smither Company, a corporation engaged in 
the painting business here in town. He had been working 
for them for many months when he met on May 13, 1952, 
the middle of May, he was assigned to paint from a porch . 
on the second floor, and the porch gave way and he fell to 
the ground. 

10 He returned to work the next day, although suffer¬ 
ing, whereupon a faint feeling and spells caused him 

to call the Emergency Hospital ambulance. He was rushed 
to Emergency Hospital where it was there determined that 
the day before in the fall he had been caused certain in¬ 
ternal abdominal injuries, and an operation was performed 
of both an exploratory and remedial nature, what was 
called a spleenectomy which required the removal of his 
spleen. 

While at the hospital some 33 days the original operation 
did not heal satisfactorily and a second operation was re¬ 
quired to attempt to get a better adherence or holding of 
his stomach back together better. He was discharged on 
June 24. 

It will be seen that at the time of the injury sustained by 
Mr. Coles he was not married to Mrs. Coles. As a matter 



of fact, the wedding date had been planned for the 15th of 
May, but because of this injury on the 13th, two days be¬ 
fore, their plans were postponed until July 2nd, excuse me, 
in the middle of the summer when they were married, as 
had been planned 

The evidence will further show that after his recupera¬ 
tion he returned back to work with instructions that he 
could only do light work and no climbing or difficult paint¬ 
ing work. The evidence will show that notwithstanding this 
admonition, on the 9th day of September he was in- 

11 structed to paint certain window casings, the wooden 
parts around the windows, on the second floor, and 

it is our contention that he was provided unsafe equipment 
to work with, more expressly the ladder which had been 
provided, the ladders which had been provided, only one 
of which was of appropriate length to reach the assigned 
job. Upon climbing the ladder and reaching, I believe the 
evidence will show it was the final top rung that it was 
necessary to reach, the rung broke and he fell, and as he 
fell from the second story it appears that the building was 
an old building with ivy on the side, and that he managed 
to grab on to the ivy at the side of the building and cling 
there so he didn’t fall all the way to the ground. 

The evidence will further show that this fall tore or 
ruptured the original abdominal injury and the doctors 
advised him that another operation would be necessary. In 
the meantime he was advised it would be necessary to wait 
until the first operation was healed better before they could 
go into it the second time and correct the bulge that had 
broken loose, and he wore a corset affair to hold him in 
until they could operate, and did operate on January 3rd 
at the Emergency Hospital, where it was necessary for him 
to be hospitalized as a result thereof for 11 days. 

A child was born to Mrs. Coles I believe in March of that 
year. I believe that the evidence will show that the 

12 child was bora to Mrs. Coles I believe in March of 
that year. I believe that the evidence will show that 
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the child's birth was slightly premature because of certain 
complications and a natural termination was not permitted. 

As a result, Mr. Coles continues to suffer and will con- * 
tinue to suffer certain damages which we claim inured over 
against his wife. This is the consortium aspect which the 
Judge at the conclusion of the trial will fully explain. 

To put it briefly, it can be summed up like this: We feel 
that Mrs. Coles does not have the husband's aid that she 
would have had if it had not been for the injuries caused 
by the negligence, as we claim, of the defendant corpora¬ 
tion, and we feel that once this is shown, and once the law 
is explained by the Court at the end, that a favorable ver¬ 
dict will be returned by you people and in accordance with 
what we think is not only legal but fair and equitable. 


Mr. Edgerton: If Your Honor please, I move for a di¬ 
rected verdict on the opening statement of plaintiff's coun¬ 
sel. 

13 I think Mr. Owen did not mention in his opening 
statement the fact that the husband did receive work¬ 
men's compensation for the injuries he received. It is 
stipulated in the pretrial order that he did, in fact, receive 
compensation; accordingly this comes squarely under the 
decision of the Court of Appeals in Hitaffer v. Argonne 
Company. I can explain at length as to why I think the 
Hitaffer case was incorrectly decided. 

The Court: I dare say you could. 

Mr. Edgerton: Yes, sir, and why I think Your Honor 
should direct a verdict at this point and not follow the 
Hitaffer case, because this comes squarely under the deci¬ 
sion in that case. I think Your Honor should not follow it 
because it is not good law. No jurisdiction in this country 
has followed it, and it was announced in other Federal 
courts that they have refused to follow it, that the reason¬ 
ing of the Court was fallacious on certain points, and the 
Court itself, in a very recent decision announced in per 
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curiam opinion, having stated that if the question was be¬ 
fore them there might be other reasoning. i.r 

The Court: I note it is not a case I had. I think it is in 
the province of the Court of Appeals to correct its own 
errors, if any. 

The motion is denied. You have made your point. 


14 Opening Siaiemenl to the Jury on 

Behalf of the Defendant 


15 Our primary defense is one of law. You ladies and 
gentlemen have sat on this panel for quite a while 

now and have probably heard cases, and know that ques¬ 
tions of fact are to be determined solely by the jury; and 
by you ladies and gentlemen, on the evidence you hear on 
the witness stand. However, questions of law that arise in. 
these cases are always decided by the Judge. The Judge 
rules on those questions and ruled whether we do or do not 
have a defense on this evidence as you hear it here. If that 
decision is adverse your duty will be to decide to 

16 what damages Mrs. Coles is entitled. 


Charles E. Coles 

was called as a witness on behalf of the plaintiff and, being 
first duly sworn, was examined and testified as follows: 


18 Q. How long have you been a painter? A. Around 
18 or 20 years. 

Q. When were you and Mrs. Coles married, Mr. Coles? 
A. July 2,1952. 


23 Q. Did there come a time, sir, when something '. 

happened to you of an unfortunate nature the sec¬ 
ond time? A. Yes, sir, there did. 
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Q. What was that, sir, rather, let me adc you when, ap¬ 
proximately when!. A. It was aronnd September 9th of- 
the same year. . • ' • 

Q. And what was that, sir? A. A round on the ladder^ 
broke with me; I was painting a window. . n 

Q. Now, let me ask yon at this time whether you and 
Mrs. Coles had, in fact, become married by this time? A. 
Yes, we had. 

Q. And what the marriage date again? A. Aronnd July 
2nd. 

*Q. NoW, what was the date of this second fall, or acci-‘ 
dent, or injury, sir? A. Well, when the round on this lad¬ 
der broke I fell through the ladder, and I grabbed 
24 some vines on the side of the house to keep me from 
falling down on the ground, and I felt a severe pain - 
in my incision, where I had already been operated on. v 


Q. Were yon working for the Smither Painting Corpo¬ 
ration at this time? A. Yes, I were. 


37 Cross Examination 

By Mr. Edgerton: 


64 Q. Mr. Coles, yon also receive disability benefits : 

provided under the Workmen’s Compensation Law", 
of the District of Columbia, is that correct? A. Yes. 

Q. Now, after yon were discharged from the hospital' 
yon returned to work then for Smither & Company, did you- 
not, following the first injury? A. Yes, that’s right 
Q. And yon worked regularly from then up until the time 
of the second injury? ’ ^ A 

• * • * • • •’ • * +* 

68 Q. Well, now, your hospital was paid in 1953 also,. 

* wasn’t it, on behalf of the Smither Company? A. 

As far as I know it was. > • ' * t o 

. * 

" j 
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Q. And yonr doctor’s bill?. A. Yes. 

Q. Yon also received workmen’s compensation provided 
' under the Compensation Law? A. Yes. 

Q. For the period yon were laid off at the time of the 
. operation in ’53? A. Yes. 


72 Redirect Examination 
By Mr. Owen: 


Q. Mr. Edgerton asked yon, sir, abont this compensation 
matter. 

Did yon, in fact, make a claim as the result of this 
73 ladder breaking and yon were before the Compensa¬ 
tion Board against Smither & Company? A. Did I 
make a claim? 

Q. Yes, sir. A. I don’t recall. 

Q. Did yon make a claim for compensation for this in¬ 
jury, or this fall? A. I filled out a form. 

Q. And did yon, in fact, seek that claim, or seek that 
award? A. As far as I know I did. 

Q. How much money did yon get each week as a result 
of that? A. $35. 

Q. Now, were yon paid that $35 from the claim yon made 
against Smither & Company? A. Yes, that is correct 


75 Mrs. Frandska T. Colas 

the plaintiff herein, being called as a witness and being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Owen: 


Q. Now, yon are Mr. Coles wife, is that correct? A. Yes, 
sir. 
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Q. And when were yon and Mr. Coles married? 
76 A. July. 2,1952. 


78 Q. Mrs. Coles, yon have heard your husband tes¬ 
tify as to the ladder, and the fall, and his injury. 

„ Could yon tell ns what yon know, as his wife, or the re¬ 
sults that yon have observed in your husband of the in- 

f i » » ^ ^ 4 4 1 

juries received? 

Now, I will limit that from say the first of 1953. What 
results have yon noticed? A. From the first one? 

Q. No, after the operation in January, 1953. A. 

79 Well, he went into the hospital in January, 1953, 1 
think the 29th of February. 

Q. Yes, ma’am. A. And was operated on the following 
day. . 

Q. Yes, ma’am. A. And of course I am worried because 
I don’t know if he is going to come to, or not. 


82 Q. Now, let me direct your attention to your home 

83 .. life, your family life with your husband and with 

regard to your young child. Have your husband’s 
injuries affected your life in that regard? A. It certainly 
has. * 

Q. In what fashion? A. Well, he isn’t the same as he 
was before. There are certain things he can’t do to help me. 

Q. What do you mean by that? A. He can’t lift any-, 
thing. 

Q. Have you noticed anything with regard to his dispo¬ 
sition? A. I have. , v 

Q. What is that that you have noticed? A. He is always 
complaining that he doesn’t feel well, and hurts, and he 
can’t work, which is the fact 


85 Q. Now, Mrs. Coles, has there been any change in 

86 your private life with your husband? A. Yes, sir. 

Q. I mean has it affected your intimacies with your 
husband? A. It has. 
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Q. Ma’am? A. It has. 

Q. Could you tell us to what percent or extent has it af¬ 
fected your private lives together? A. Why, about 90 per¬ 
cent. 


88 Your Honor, with the exception of one suggestion 
which has previously been made, the plaintiff with 
this rests her case. 


Mr. Edgerton: I would like to move for a directed 
89 verdict on behalf of the defendant on the ground that 
the Hitaffer vs. Argonne case was incorrectly de¬ 
cided in holding that the provisions of the Workmen’s 
Compensation Statute of the District of Columbia did. not 
operate in this type of situation to specifically exclude the 
derivative right of the wife to claim for loss of consortium. 
I ask Your Honor not to follow that decision because I 
think it was improperly decided. 

The Court: Motion denied. 

* 

Mr. Edgerton: Your Honor, I am going to stand on the 
motion so far as liability is concerned. The only evidence 
I will offer will be documentary evidence as to the opera¬ 
tion. 

The Court: Then you admit liability? 


Mr. Edgerton: No, I do not concede liability. I am stand¬ 
ing on my motion. 

The Court: Then I will have to instruct them. 

Mr. Edgerton: I am not offering any defense. 


93 Elmer Douglas Woo d wor th 

was called as a witness on behalf of the defendant and, 
being first duly sworn, was examined and testified as fol¬ 
lows: 
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Direct Examination 
By Mr. Edgerton: 

Q. Will yon state your name? A. Elmer Douglas Wood- 
worth. 

% *■ - * 4 

Q. And your employment, sir? 


The Witness: Workmen’s Compensation Office. 

By Mr. Edgerton: 

' Q. Mr. Woodworth, in response to a subpoena issued to 
you from this Court have you brought certain records 
pertaining to the claim of Charles E. Coles, your file num¬ 
ber 13972? A. Yes, sir. 

Q. Do you have those with you, sir? A. Yes, sir. 

- Q. Now, do they pertain to two claims made by Mr. Coles 
on workmen’s compensation? A. Yes, sir. 

Q. The first was in May of 1952. Will you refer to your 
records, Mr. Woodworth? 


95 Mr. Woodworth, was there a later period, a claim 
by Mr. Coles for further compensation benefits fol¬ 
lowing an injury in September, 1952? A. Yes, sir. 

Q. I wish you would refer to that, please. A. This was 
an incident of September 9, 1952, “While working slipped 
through ladder round that was broken, caught himself from 
falling to the ground by hanging on to ivy.” Apparently 
the ivy was growing alongside of the house. “This re¬ 
sulted in aggravation of a hernia.” 


96 Q. Was an award of compensation made to Mr. 

Coles as a result of this recurrence of the injury? 
A. Yes, sir. . ... 

Q. And for what period? A. That was the period Feb¬ 
ruary 16,1953, to April 14,1953, for 19 weeks and one day 
at the maximum rate of $35, a total amount of $670. 
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Q. Now, were his physicians and hospital bills also paid 
as a part of that award? A. Yes, sir. 

Q. When was he certified as able to return to work fol¬ 
lowing that operation? A. Beading from the report of 
Dr. Gantz on April 10, 1953, in the latter part: “It is my 
opinion that this patient could have resumed his usual du¬ 
ties on March 27, 1953, and the distatsia and recta men¬ 
tioned in my report of March 18* 1953 is not disabling. ,, 
Signed by Dr. Gantz. 


99 The Court: Does the defendant rest? 
Mr. Edgerton: The defendant rests. 
The Court: Any rebuttal? 

Mr. Owen: No, Your Honor. 


100 Mr. Edgerton: I would like to renew my motion 
for a directed verdict on behalf of the defendant at 
the close of all the evidence. 

The Court: Denied. 


118 Court's Charge to the Jury 

The Court (Pine, J.): Members of the jury, in this case 
the plaintiff, Mrs. Franciska T. Coles, has sued the defend¬ 
ant Smither & Company, Incorporated, for damages on 
account of loss of consortium which has been referred to 
throughout the trial It now becomes your duty at the con¬ 
clusion of my charge to determine whether she is entitled to 
damages, and if so, in what amount. 

It is the Judge’s duty at this stage of the trial to charge 
the jury. That means to instruct the jury on the law, to 
give the jury the principles of law applicable to the case. 
It is the jury’s duty to follow the law as the Judge gives it 
to the jury in their deliberations and in the determination 
of their verdict 
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It is the jury’s duty to determine the facts, to ascertain 
the facts. The jury are the sole judges of the facts, and 
after the jury has determined the facts it is the jury’s duty 
to apply the law as I give it to the facts and reach a proper 
and correct verdict. 

Being the sole judges of the facts the jury necessarily 
becomes the sole judge of the credibility of the wit- 

119 nesses, that is, the amount of credit that the jury 
will attach to the testimony of each witness who has 

appeared before it. In determining credibility you will 
consider the manner and demeanor and conduct of the wit- 
neses as they have testified, and draw therefrom a conclu¬ 
sion as to whether or not they are trustworthy, worthy of 
belief. Also the jury will take into consideration in deter¬ 
mining credibility the memory, or lack of memory of the 
witnesses, and any bias or prejudice which any witness may 
have shown which may have colored or distorted his or her 
testimony, and any interest which a witness has in the out¬ 
come of the case which may have perverted his testimony, 
and any other factors which reasonable people take into 
account when they determine whether a statement under 
oath is true or untrue, or true or half true. 

Now, I told you it was your sole duty to determine the 
facts. That makes you the fact-finding body. You will per¬ 
form that duty calmly, dispassionately, uninfluenced by 
passion or prejudice. The facts are to be determined from 
one source alone, namely, the evidence, and inferences rea¬ 
sonably deducible from the evidence. 

The evidence consists of what you have heard from the 
witness stand, from witnesses who have appeared before 
you, and the documents which have been received in evi¬ 
dence, and nothing else. 

What counsel have said to you, and what I shall 

120 say to you does not constitute the facts. If your 
recollection differs from theirs, or from mine, it is 

your recollection that governs and not theirs, and not mine. 

The burden of proof rests upon the plaintiff, by which 
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is meant that the plaintiff has the burden of establishing 
the essential elements of her case. That burden is carried 
by a preponderance of the evidence. A preponderance of 
the evidence is the greater weight of the evidence. It. does 
not necessarily mean the greater number of witnesses on 
one side or the other, bnt it means that state of the evidence 
which is more convincing to yonr minds as jurors when yon 
weigh it against the evidence opposed to it. 

Now, yon do not have before yon any question of damages 
sustained by the plaintiff’s husband, as his damages have 
been compensated and satisfied by the Workmen’s Compen¬ 
sation Act, whereby an employee if injured in the course of 
his employment receives, regardless of any negligence, cer¬ 
tain benefits in the nature of weekly payments, hospital and 
medical expenses which, under the law, are required to be 
provided by the employer. 

Your sole concern is the loss, if any, which the wife sus¬ 
tained and this, in turn, depends on whether or not the de¬ 
fendant Smither & Company was negligent, and such negli¬ 
gence proximately caused the plaintiff’s husband to be in¬ 
jured. In other words, her action is a derivative action. 

Now, the mere fact that an accident occurred, 
121 standing alone, does not give rise to liability. The 
basis for the action is negligence. Negligence is the 
failure to exercise reasonable care. Reasonable care is that 
degree of care which an ordinarily prudent person would 
exercise under the same or similar circumstances. Now, 
the employer owed to the plaintiff’s husband the duty to 
exercise reasonable care in furnishing safe instrumentali¬ 
ties to her husband for the performance of his work, and it 
is the plaintiff’s claim in this case that the defendant was 
negligent in failing to provide a safe ladder in that it had a 
rung which broke under him as he was working on it, 
causing him to fall. 

It appears undisputed that the plaintiff’s husband, be¬ 
fore he married the plaintiff, had a fall in May and sus¬ 
tained injuries which caused him to be hospitalized for 


some weeks; that thereafter, soon after he terminated his 
hospitalization, he was married, and lived with his wife, 
and in September the occurrence which is the basis for this 
action took place. It is the plaintiff’s contention that her 
husband’s previous condition was aggravated by the sec¬ 
ond fall and that he sustained certain additional injuries 
because of his weakened condition, both of which again 
caused him to be hospitalized and operated upon in Janu¬ 
ary. 

Now, the essential elements of the plaintiff’s case, which 
the plaintiff has the burden of establishing by a pre- 

122 ponderance of the evidence, are the following: ; 

First, that the plaintiff’s husband was an employee 
of the defendant Smither & Company, and there is no dis¬ 
pute about that, at the time of the second accident in Sep¬ 
tember, 1952; 

Second, that the defendant Smither & Company was neg¬ 
ligent in that it failed to exercise reasonable care in the 
furnishing of a ladder which was defective in that a rung 
broke when the plaintiff’s husband’s weight was put upon 
it and 

Third, that such negligence proximately caused the plain¬ 
tiff’s husband to be injured, and plaintiff to lose her hus¬ 
band’s consortium. 

If you find that each and every of those three essential 
elements have been established by a preponderance of the 
evidence your verdict will be for the plaintiff. 

If you do not so find, your verdict will be for the de¬ 
fendant 

Now, if you find for the plaintiff then you will come to 
the question of damages, and in determining damages you 
will award the plaintiff such sum as will fairly and reason¬ 
ably compensate her for any loss which she has sustained, 
or is reasonably certain to sustain in the future for her 
husbands’s services, comfort, fellowship, aid, sexual rela^ 
tions and assistance from her husband. Ton should 

123 bear in mind that it is only such loss as is attributable 
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to, and was proximately caused by the occurrence in 
September. Any loss attributable to the occurrence in 
May may not be allowed, and no damages may arise in 
connection therewith, because they were caused prior to the 
marriage between the parties. 

Now, your verdict, therefore, will be one of the following: 
For the plaintiff in an amount arrived at under these in¬ 
structions, or for the defendant 

When you go to your jury room you will first select your 
foreman who will preside over your deliberations. When 
you have reached your verdict, which must be unanimous, 
you will make that fact known to the Marshal who will in¬ 
form me, and I shall cause counsel to be assembled and 
receive it. Your verdict must be unanimous. If the jury 
is polled each of you will be required to announce your 
verdict separately. As I say, it will be one of the follow¬ 
ing: For the plaintiff in an amount of money arrived at 
under these instructions, or for the defendant. 

I will receive any objections at the bench, gentlemen. 

(At the bench:) 

Mr. Owen: Counsel for the plaintiff feels that the in¬ 
structions were excellent, no objection. 

Mr. Edgerton: I have nothing. 

The Court: Subject to renewal— 

124 Mr. Edgerton: Reserving my right to make my 
same motion heretofore made. 
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IN THE 


United States Court of Appeals 

Foe the District op Columbia Circuit 


No. 12,804 


Smither and Company, Inc., a corporation, 

Appellant, 

v. 

Franciska T. Coles, 

Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF OF THE ASSOCIATION OF CASUALTY AND 
SURETY COMPANIES AND THE AMERICAN MU¬ 
TUAL ALLIANCE AS AMICI CURIAE 


STATEMENT OF INTEREST AND POSITION 

The Association of Casualty and Surety Companies is a 
trade association representing 133 capital stock insurance 
companies. Its membership includes practically all of the 
major stock insurance companies writing Workmen’s Com- 
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pensation Insurance in the United States. The Associa¬ 
tion’s offices are located at 60 John Street, New York, New 
York. 

The American Mutual Alliance is a trade association of 
advance premium mutual fire and casualty insurance com¬ 
panies. It has 118 member companies of which 24 write 
Workmen’s Compensation insurance. The Alliance’s of¬ 
fices are located at 20 North Wacker Drive, Chicago, 
Illinois. 

In combination it can be said that these two associations 
represent and are authorized to speak for America’s insur¬ 
ance companies. 

The opinion of this Court in Hitaffer v. Argonne Co., 87 
U. S. App. D. C. 57,183 F. 2d 811 (1950) has created many 
problems for companies writing Workmen’s Compensation 
insurance and their policy holders. Premium rates and re¬ 
serve estimates have had to be revised. Questions have 
arisen as to whether the ordinary Workmen’s Compensa¬ 
tion insurance policy covers claims for loss of consortium 
arising from industrial accidents. The member companies 
and their assureds have been exposed to a new, far-reach¬ 
ing liability from which they were apparently immune by 
reason of the exclusive liability provisions of practically 
all Workmen’s Compensation legislation. 

In Brown v. Curtin <$> Johnson, Inc., _U. S. App. D. C. 

_, 221 F. 2d 106 (1955), this Court indicated it would 

reconsider its holding in Hitaffer. This Court said, 221 F. 
2d at p. 108: 

“Appellee suggests that we consider whether Hitaf¬ 
fer was erroneously decided, insofar as it declined— 
on the facts there presented—to give effect to the ex¬ 
clusive liability provisions of the Compensation Act. 
Powerful arguments are advanced on the point, some 
of a nature not put before us when Hitaffer was ar¬ 
gued. It will be time enough for us to consider them, 
however, when a case reaches us in which resolution 
of the point is necessary to a decision.” 
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Acting upon such an invitation, these associations, as 
amid curiae, urge that Hitaffer be overruled insofar as it 
refused to hold that Section 5 of the Longshoremen’s & 
Harbor Workers’ Act, 33 U. S. C. A. §905, was a bar to 
an action for damages for loss of consortium growing out 
of an injury compensible under the Act. 

STATEMENT OF THE CASE 

The instant case clearly and directly raises the question 
whether Section 5 of the Compensation Act is a bar to a 
suit for loss of consortium growing out of an injury com¬ 
pensible under the Act. 

This is a suit by a wife for damages for loss of her hus¬ 
band’s consortium (J. A. 1, 2). The husband was injured 
in the District of Columbia while in the course of his em¬ 
ployment for his employer (J. A. 7, 8). As a consequence 
of his injuries, the employee received maximum compen¬ 
sation benefits (J. A. 15). 

The bar of the statute was raised by the employer as its 
only defense to the consortium suit (J. A. 9,10). The trial 
court felt bound by the Hitaffer opinion and submitted the 
case to the jury which returned a verdict for the wife in 
the sum of seventy-five hundred dollars ($7,500.00). (J. A. 
4, 10, 16. Judgment was entered thereon and this appeal 
followed (J. A. 2). 


ARGUMENT 

THE EXCLUSIVE LIABILITY PROVISIONS OF THE LONGSHOREMEN’S 
& HARBOR WORKERS' ACT BAR A SUIT FOR DAMAGES FOR LOSS 
OF CONSORTIUM BASED UPON AN INJURY COMPENSIBLE UNDER 
THAT ACT 

In Hitaffer v. Argorme Co., 87 U. S. App. D. C. 57, 183 
F. 2d 811 (1950), this Court decided, despite the uniformity 
of American and British precedent to the contrary, that a 
wife had a cause of action for loss of her husband’s con¬ 
sortium, and that such an action was not barred by Sec- 
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tion 5 of the Longshoremen’s & Harbor Workers’ Act, Act 
of Mar. 4, 1927, c. 509, 44 Stat. 1424, as amended, 33 U. S. 
C. A. § 901, et seq. 1 

The second 2 aspect of the Hitaffer opinion was clearly 
wrong and should now be reversed by reason of the “power¬ 
ful arguments” mentioned in Brown v. Curtin & Johnson, 
Inc., _U. S. App. D. C_, 221 F. 2d 106 (1955). 

1 Applicable as the Workmen’s Compensation Act of the District of Co¬ 
lumbia, Act of May 7, 1928, c. 612, 45 Stat. 600, D. C. Code (1951), $ 36-501. 

2 The first aspect of Hitaffer may on some appropriate occasion also be 
justly reconsidered. It has not been followed by any court of last resort in 
the United States or Great Britain, although it has produced a rash of at¬ 
tempts to overturn settled precedent. See Coastal Tank Lines v. Canoles, Md. 
1955, 113 A. 2d 82, 86: 

“The Hitaffer case has not been followed by any court of last resort, 
although it was followed by an intermediate court in Georgia, Brown v. 
Georgia~Tennessee Coaches, 1953, 88 Ga. App. 519, 77 S. EL 2d 24, also 
a case of first impression, and in Cooney v. Moorman [D. Neb., 1953, 109 
F. Supp. 448], where a Federal District Court based its decision on a 
prediction as to what the Nebraska courts might decide. It has been 
universally repudiated by courts of last resort in a number of subsequent 
decisions. See La Eau v. Cinru, Newport f Covington By. Co., Ky. 1952, 
249 S. W. 2d 534; Nelson v. A. M. Lockett £ Co., 1952, 206 Okla. 334, 
243 P. 2d 719; Burke v. Anderson, 1952, 232 Ind. 77, 109 N. EL 2d 407; 
Bipley v. Ewell, Fla. 1952, 61 So. 2d 420; Fraser v. Zimmerman, 1953, 
127 Colo. 381, 256 P. 2d 897, and Weng v. Schleiger, Colo. 1954, 273 P. 
2d 356; Ash v. S. S. Mullen, Inc., 1953, 43 Wash. 2d 345, 261 P. 2d 118; 
Jeune v. Del Webb Const. Co., 1954, 77 Ariz. 226, 269 P. 2d 723; Garrett 
v. Reno OH Co., Tex. Civ. App. 1954, 271 S. W. 2d 764. See also Don V. 
Benjamin M. Knapp, Inc., 281 App. Div. 893, 119 N. Y. S. 2d 801, af¬ 
firmed without opinion, 306 N. Y. 675, 117 N. E. 128, following Passa- 
loequa v. Draper, 279 App. Div. 660, 107 N. Y. S. 2d 812, and earlier 
cases.” 

For a very full and scholarly discussion of the action for loss of consortium 
from a common law viewpoint, see Best v. Samuel Fox 4" Co., Ltd ., [1952] 
A. C. 716, where Hitaffer was expressly rejected, especially the views of Lord 
Porter: 

“Even if it be conceded that the rights of husband and wife ought to 
be equalized, I agree with the Lord Chief Justice that today a husband’s 
right of action for loss of his wife’s consortium is an anomoly and see 
no good reason for extending it. If the change is to be made, I should 
prefer to abolish the husband’s right rather than to grant the like 
remedy to the wife.” 
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The reasons for reversal are several: 

1. The holding is a distortion of the statutory language 
of Section 5 of the Compensation Act. 

2. The reasoning by which the Court reached its conclu¬ 
sion was erroneous. 

3. Judicial opinion on the same point is overwhelmingly 
to the contrary. 

4. The Court invaded a field which should be left to the 
Congress. 

Each of these reasons will be separately and succinctly 
considered. 

1. The Hitaffer Holding is a Distortion of the Statutory Language 

of Section 5 

Section 5 of the Compensation Act, 33 U. S. C. A. § 905, 
provides: 

“The liability of an employer prescribed in Section 
4 of this Chapter shall be exclusive and in place of all 
other liability of such employer to the employee, his 
legal representative, husband or wife, parents, depend¬ 
ents, next of kin, and anyone otherwise entitled to re¬ 
cover damages from such employer at law or in ad¬ 
miralty on account of such injury or death . . .” 

With admirable frankness, this Court in Hitaffer said: 

“We would be less than candid if we did not admit 
that the plain and literal language of this section of 
the Act has such broad implications that it could be 
conceived to vitiate any right of action flowing from 
the compensible injury; but it is our considered opinion 
that such a broad interpretation was not and could not 
have been intended when the result would be such as to 
lead to the absurd and illogical consequences in this 
case.” 

The only “absurd” consequence is to grant immunity to 
an employer from collateral suits arising out of compen- 
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sible accidents. That does not seem absurd, bnt rather 
seems to be consonant with the legislative plan. 

1 The statutory history of Section 5 is sketchy. Only one 
comment is significant: “Sections (4), (5) and (6) of the 
bill contain the provisions for abolishing liability on the 
part of the employer except for the prescribed compensa¬ 
tion.” Sen. Rep. 973, 69th Cong., 1st Sess. (1926). 

Section 5, as indeed the entire Longshoremen’s Act, is 
taken from the New York Workmen’s Compensation Act. 
See Sec. 11, N. Y. W. C. A., H. Rep. 1422, 70th Cong., 1st 
Sess. (1928). Professor Larson says: 

“There are three general types of ‘exclusive liabil- 
„ ity’ clause which, for present purposes, must be 
carefully identified with the cases that depend upon 
them; from the narrowest to the broadest, they are as 
follows: The Massachusetts type, which only says that 
the employer, by coming within the Act, waives his 
common-law rights; the California and Michigan type, 
which say that the employer’s liability shall be ‘ex¬ 
clusive’, or that he shall have ‘no other liability what¬ 
soever’; and the New York type, which carries this 
kind of statute one step further by specifying that the 
excluded actions include those by ‘such employee, his 
personal representatives, husband, parents, depend¬ 
ents, or next of kin, or anyone otherwise entitled to 
recover damages, at common law or otherwise, on ac¬ 
count of such injury or death.’ ” 2 Larson’s Work¬ 
men ’s Compensation Law, § 66-10. 

Thus, Section 5 is considered to be the most sweeping 
grant of immunity in the field of Workmen’s Compensation 
legislation. Regard should be had for the language used. 
It is not the employee’s remedy which is made exclusive, 
but rather the employer’s liability. The distinction in 
terminology is important. If ‘ ‘ exclusive remedy ’ ’ had been 
used, only those who were afforded a substitute remedy 
under the Act would be barred from prosecuting a damage 
suit When “exclusive liability” is used, the obvious in¬ 
tendment is to immunize the employer from any claims ex- 
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cept compensation. See Note 19 Geo. Wash. L. R. 463 
(1951). 

Hitaffer adopts the position that only derivative claims 
are barred in addition to the employee’s, that is, those 
where the claimant stands in the employee’s stead. This 
interpretation ignores the statutory language. Only per¬ 
sonal representatives and subrogees occupy such a position. 
Nowhere does a spouse, or parent, dependent or next of 
kin sue in the place of the injured employee. No meaning 
is given to the words “husband or wife, parents or depend- 
nets” if the section be not interpreted to bar collateral 
suits. As if to assure the broad interpretation herein 
urged, Congress added the further sweeping language: 
“and anyone otherwise entitled to recover damages from 
such employer ... on account of such injury or death.” 

A suit for damages for loss of consortium by a wife of 
an employee within the coverage of the Compensation Act 
is clearly “on account of such injury.” It arises from the 
operative facts of the employee’s injury. To call it “sepa¬ 
rate and independent” under principles of res judicata 
does not change its dependent character. See DeVito v. 
Hoffman, 91U. S. App. D. C. 263,199 F. 2d 468 (1952) and 
2(b) infra at page 11. 

The only objection that can be raised against an interpre¬ 
tation of Section 5 which would accord it a sweeping ap¬ 
plication is that the spouse whose consortium action is 
barred receives nothing precisely in exchange from the com¬ 
pensation act The effectiveness of exclusive liability pro¬ 
visions is not measured, however, by inquiring whether the 
scheme of statutory compensation offers a complete sub¬ 
stitute for all recoveries which may be realized through a 
damage suit. See Feres v. United States, 340 U. S. 135 
(1950); Johansen v. United States, 343 U. S. 427 (1952); 
Lewis v. United States, 89 U. S. App. D. C. 21, 190 F. 2d 
22 (1951). “As in the case of uncompensated elements of 
damage, the remedy is barred even if the parent or spouse, 
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being non dependent, gets no valuable compensation rights 
in place of the common law or statutory death-action rights 
destroyed.” 2 Larson Workmen’s Compensation Law, p. 
143. 

Historically, the action for loss of consortium belonged 
to the husband. The wife was considered a chattel and in¬ 
jury to her was an injury to him. There existed the fiction 
of marital unity which required the wife’s action to be 
brought in the name of the husband. Thus, the wrong was 
originally singular and the remedy singular. With the 
passage of the Married Women’s Act, the wife was per¬ 
mitted to proceed in her own right and the action for loss 
of consortium became a separate cause of action in the hus¬ 
band. Best v. Samuel Fox & Co., Ltd. [1952] A. C. 716. 
However, the defendant’s liability still arises out of singu¬ 
lar conduct. An act or omission may breach two duties 
but it does follow that a grant of immunity extends only 
to one. 2 Larson, supra, at p. 145. 

The language of Section 5 is plain and clear. This Court 
declined to give it the effect of barring a suit for loss of 
consortium arising out of a compensible injury because the 
result was unreasonable. 

When the reasons are examined, however, which 
prompted the Court to reach this result, they are found 
wanting in persuasiveness. 

2. The Reasoning by Which This Court Chose to Ignore the Plain 
Language oi Section 5 Was Erroneous 

This Court relied upon three reasons for concluding that 
Section 5 did not bar an action for loss of consortium in 
these circumstances: 

(a) Since an action for contribution against an employer 
by a third party, held liable to an injured employee, 
is analogous to an action for loss of consortium, and 
since, citing The Tampico, D. C. N. Y. 1942, 45 F. 
Supp. 174, and Rich v. United States, 2 Cir., 1949, 
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177 F. 2d 688, an action for contribution was not 
barred by Section 5, neither should a consortium 
action. 

(b) Since the Court in Lansburgh & Bro. v. Clark, 75 
U. S. App. D. C. 339, 127 F. 2d 331 (1942), held 
that a judgment against the injured spouse was not 
a bar to action by the spouse seeking consortium 
losses, and described the consortium action as “sepa¬ 
rate and independent”, the exclusive liability pro¬ 
visions of the Compensation Act could not affect 
such an “independent” cause of action. 

(c) Since the compensation schedules under the Act 
make no distinction between married and single em¬ 
ployees, Congress could not have intended to bar 
the wife’s claim without providing her with a sub¬ 
stitute form of compensation. 

These reasons will not stand analysis. 

A. The Contribution Rule 

Thirteen days before Hitaffer was decided, The Tampico, 
supra, and Rich v. United States, supra, were overruled 
and distinguished, respectively, by the very Circuit in 
which they had been decided. American Mutual Liability 
Ins. Co. v. Matthews, 2 Cir., 1950, 182 F. 2d 322. It has 
now been finally and unequivocally decided by a whole 
series of cases, including decisions of the Supreme Court 
of the United States, that an employer is not liable for con¬ 
tribution to a third party who has been sued by an injured 
employee. Pope & Talbot v. Hawn, 346 U. S. 406 (1953); 
Halcyon Lines v. Haerm Ship Corp., 342 U. S. 282 (1952); 
Slattery v. Marra Bros., 2 Cir., 1951, 186 F. 2d 134; LoBue 
v. United States, 2 Cir., 1950, 188 F. 2d 800; Standard 
Wholesale Phosphate <& Acid Works v. Rukert Terminals 
Corp., 193 Md. 20, 65 A. 2d 304 (1950); Liberty Mutual 
Ins. Co. v. VaUendingham, D. D. C. 1950, 94 F. Supp. 17; 
Coates v. Pot. Elec. Power Co., D. D. C. 1951, 95 F. Supp. 
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779; Baird v. John McShain, Inc., D. D. C. 1952, 108 F. 
Supp. 553. See also HiU Lines, Inc. v. Pittsburg Plate 
Glass Co., 10 Cir. 1955, 222 F. 2d 854, 857. The only ex ¬ 
cep tion is wh ere the employer has expressly or impliedly' 
contracted to i ndemni j^the third-party and has thus~vol¬ 
untarily^ relinquished his immunity. Rich v. United States, 
2 Cir., 1949, 117 F. 2d 688; States S. S. Co. v. Rothchild 
International Steve. Co., 9 Cir., 1953, 205 F. 2d 253; but see 
Slattery v. Marra Bros., supra; Palazzola v. Pan Atlantic 
S. S. Corp., 2 Cir., 1954, 211 F. 2d 277, cert, granted sub 
nom. R yan Stevedoring Co. v. Pan Atlantic S. S. Corp ., 348 
U. S. 813 (1954); affirmed by equally divided court, 349 
U. S. 901 (1955); petition for rehearing granted, 349 U. S. 
926 (1955); No. 4.Oct. Term 1 955^ The reasons given for 
■tEFfuIeofno contribution are varied: (a) Courts should 
not fashion a rule of contribution in cases covered by the 
Compensation Act where Congress has not expressly done 
so. Halcyon Lines v. Haenn Ship Corp., supra, (b) A 
rule of contribution would permit an employee to make a 
third party a * 4 conduit’’ for the recovery of damages 
against his employer in excess of the statutory compensa¬ 
tion. LoBue v. United States, supra, (c) The exclusive 
liability provisions of the Compensation Act are a general 
release and an immunity grant to the employer from all 
claims “on account of” the employee’s injury. American 
Mutual Liability his. Co. v. Matthews, supra, (d) The 
plain language of Section 5 clearly embraces such a col¬ 
lateral claim. Standard Wholesale Phosphate <& Acid 
Works v. Rukert Terminals Corp., supra. 

A further reason suggests itself. The injured party 
plaintiff must have a cause of action against the one from 
whom contribution is sought before the right to contribu¬ 
tion arises. If the party seeking contribution and the party 
from whom contribution is sought cannot be held jointly 
liable to the plaintiff, there is no right to contribution. 
Yellow Cab Co. v. Dreslin, 86 U. S. App. D. C. 327, 181 F. 
2d 626 (1950). Since an employer cannot be held liable 
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to his employee, there can be no right to contribution from 
the employer. 

The analogy with a suit for loss of consortium is com¬ 
plete. To describe the consortium action as independent 
for purposes of res judicata, Lansburgh & Bro. v. Clark, 
75 U. S. App. D. C. 339, 127 F. 2d 331 (1942) is mislead¬ 
ing. The consortium suit arises out of the operative facts 
of one spouse’s physical injury. It depends for its success 
upon the ability of the injured spouse to recover. If the 
injured spouse cannot recover on the merits, neither can 
the spouse seeking damages for loss of consortium. DeVito 
v. Hoffman, 91 U. S. App. D. C. 263, 199 F. 2d 468 (1952). 

In the case of an accident under the Compensation Act, 
since the husband cannot recover from his employer by 
reason of Section 5, neither can the wife for a claim “on 
account of” the same injury. This is upon the same theory 
that the husband’s contributory negligence in the ordinary 
case would bar his wife’s recovery. DeVito v. Hoffman , 
supra. 

B. The Application of Lansburgh & Bro. v. Clark 

Lamsburgh & Bro. v. Clark , 75 TJ. S. App. D. C. 339, 127 
F. 2d 331 (1942), was misapplied in deciding Hitaffer. 
The Court lifted the words “separate and independent” 
from the Clark opinion as being descriptive of an action 
for loss of consortium. Section 5 could not have been in¬ 
tended to bar a “separate and independent” claim, rea¬ 
soned the Court. 

A claim for loss of consortium is not as “separate and 
independent”, however, as this Court represented it in 
Hitaffer. As was just seen, the claim arises out of and 
depends for its success upon the operative facts of an acci¬ 
dent involving one spouse. The wife seeking damages for 
loss of her husband’s consortium is bound by the dis¬ 
abilities of her husband’s case. Thus, his contributory 
negligence would bar her recovery. DeVito v. Hoff mam, 91 
U. S. App. D. C. 263,199 F. 2d 468 (1952). 


A judgment against the husband, however, does not bar 
the prosecution of the wife’s action. Lansburgh & Bro. v. 
Clark, supra. This result is reached, however, under prin¬ 
ciples of res judicata. Since the parties are different, a 
judgment in one case will not prevent prosecution of the 
other. 3 To that extent, and to that extent only, they are 
independent. Res judicata cannot be used to explain or 
define the nature of a consortium suit. Yet that is what 
was attempted in Hitaffer. Lansburgh & Bro. v. Clark, 
supra, did not attempt to define an action for loss of con¬ 
sortium. It was concerned only with res judicata. 

In that case, a husband and wife both sued, she for her 
personal injuries and he for loss of consortium. A verdict 
was returned against the wife but on behalf of the husband. 
Defendant’s counsel, employing a stratagem, appealed on 
the last day from the husband’s judgment. Defendant con¬ 
tended rightly that the verdicts were inconsistent. Having 
nothing before it but inconsistent verdicts this Court said 
it was unable to tell which was correct. The Court needed 
to go no further. Nevertheless, it undertook to explain the 
inconsistency in terms of res judicata. The husband was 
not concluded by reason of judgment against the wife, 
since their causes of action were “separate and independ¬ 
ent.” The Court did not hold in Clark that the consortium 
action could suffer none of the disabilities of the personal 
injury suit. Yet that is the interpretation placed upon the 
Clark opinion in Hitaffer. 

The correct interpretation was given, however, in DeVito 
v. Hoffman, supra, where the incidents of the cause of ac¬ 
tion and res judicata were blended together. In that case, 
the spouses sued jointly. The wife was injured and the 
husband sought damages for loss of services. This Court 
found the wife to be blameworthy and held that the hus¬ 
band was bound by the verdict against her. In other 
words, her fault was imputed to him. This Court said: 

3 Principles of estoppel by judgment and collateral estoppel may call for a 
modification of even this result. 
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f ^ “One fundamental prerequisite to recovery by a hus¬ 
band for the loss of his wife’s services is that ‘the 
wife must be free from such fault as would bar re¬ 
covery by her, as of example, her contributory negli¬ 
gence.’ Restatement, Torts, §693 (e) (1938). To put 
it another way, the wife must be legally entitled to 
recover for her injuries against the alleged tortfeasor. 
That does not mean that there must have been an 
adjudication of the wife’s claim, for any adjudication 
between wife and defendant would be res inter alios 
acta since neither the parties nor the cause would 
be the same. The claims of husband and wife are en¬ 
tirely separate and independent of each other. Judg¬ 
ment against one is not a bar to action by the other, 
and if the husband and wife were to file their actions 
separately, decision in one case could have no bearing 
upon decision in the other. Lansburgh & Bro. v. Clark, 
1942, 75 U. S. App. D. C. 339, 127 F. 2d 331.” 

In the light of this opinion, an action for loss of con¬ 
sortium is not as “independent” as the reader of Hitaffer 
would suppose. The husband “must be legally entitled to 
recover for [his] injuries against the alleged tortfeasor” 
to entitle the wife to recover. The husband in this case, 
however, is barred from recovery by the terms of the Com¬ 
pensation Act. The bar of the statute should not be any 
more of a personal defense than contributory negligence. 


C. The Non-Distinction Between Manned and Single 
Employees 

The failure of the Compensation Act to distinguish be¬ 
tween married and single employees was a principal rea¬ 
son for the refusal by this Court in Hitaffer to hold that 
Section 5 barred a suit for loss of consortium. The Court 
said, 87 U. S. App. D. C. at p. 66: 

“It can hardly be said that it was intended to de¬ 
prive third persons of independent causes of action 
where the Act does not even purport to compensate 
them for any loss. ... no distinction is made as be¬ 
tween the amount of compensation payable to married 


and unmarried male claimants, despite the fact that 
the latter was under a legal duty to support the wife, 
and any impairment of the ability to perform that duty 
is a compensible element of damages, belonging to the 
wife where the husband has failed to recover there¬ 
for/ ’ 

This language creates more problems than it answers. 
Many rebuttal arguments are available. The single per¬ 
suasive one, however, is that Congress made no distinction 
between married and single employees because the measure 
of compensation was the average weekly wage and all 
awards under the Act are but multiples of this average 
weekly wage. The American wage system does not now 
and never has contained differentials in pay between mar¬ 
ried and single workers. 

The theory of the Compensation Act was to replace the 
wage loss consequent upon industrial injury. Since Con¬ 
gress was not providing for a tort recovery, a marital dif¬ 
ferential was unnecessary. The family ordinarily sub¬ 
sists upon the weekly wage. By replacing it in times of 
disability, the family was to be maintained in the status 
quo. Congress provided that, upon death, the wage earn¬ 
er’s dependents would be cared for by specific awards. 
Here, too, however, damages in the legal sense are not 
awarded, but the employee’s wages are being continued to 
prevent family want. 

A strong advocate for Workmen’s Compensation legis¬ 
lation for the District of Columbia urged the adoption of 
the wage replacement method of compensation and an ex¬ 
clusive liability provision of the most sweeping terms. 

“I have made a bit of study of the Fitzgerald bill, 
H. B. 487, and also of the Underhill bill, H. B. 5835, 
and if I may, I would like to submit a few observa¬ 
tions respecting the merit of each of these bills. 

‘ ‘Section 1 of the Fitzgerald bill, outside of the en¬ 
acting clause, contains the following: 
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“ ‘That the prosperity of the District of Columbia 

. depends in a large measure upon the well-being of its 
wage earners, and therefore, for workers injured in 
employment, and their families and dependents sure 
and certain relief is hereby provided, regardless of 
questions of fault and to the exclusion of every other 
remedy, proceeding, or compensation; except as other¬ 
wise provided in this Act; and to that end all civil 
actions and civil causes of action for such personal 
injuries and all jurisdictions of the courts of the Dis¬ 
trict over such cases are hereby abolished, except as 
in this Act provided.’ 

“If there were no other arguments in favor of the 
enactment of the Fitzgerald bill over that of the Under¬ 
hill bill, that section of the Fitzgerald bill would fur¬ 
nish the complete answer. It sets forth the purpose 
of the legislation.” Samuel Gompers, Pres., Amer. 
Fed. of Labor before Comm, on the District of Colum¬ 
bia, House of Rep., Hearings on H. R. 487, 68th Cong., 
1st Sess. (1924), p. 260. 

To argue, as does the Hitaffer opinion, that the employ¬ 
ee’s family was not an object of this type legislation is 
to ignore the history which led to the adoption of work¬ 
men’s compensation laws. 4 

Congress has provided for a fixed system of compensa¬ 
tion. If it is inadequate, Congress should correct it. It 
is not proper for the Court to ignore the clear statutory 
language and, by applying its own economic and social 
values, make the wife a conduit for recovery of damages 
against the employer in excess of the statutory maximum. 

The wife, said this Court in Hitaffer , is entitled to re- 


4“I have had the duty of telling the wife that an accident, the threat 
of which was constantly over a m inin g community, had struck down her 
husband. I have seen the grief and the bravery of these women, knowing 
there was not a dollar in the house for food or for the care of the small 
children. . . . The suffering I saw inspired me to the resolution to work for 
a workmen’s compensation system which would at least lighten the economic 
burden resulting from the loss or disability of the family’s wage earner.” 
Labor and Democracy, William Green, Princeton University Press, 1939, pp. 
24-25. 




16 


cover for her husband’s impaired earning capacity to the 
extent that he fails to do so. If so, of what effect is the 
statutory maximum compensation? If the average weekly 
wage exceeds the compensation maximum, the wife can sue, 
as in this very case, for the difference. This is a breach 
of faith with the employers 5 and a judicial license to ignore 
the terms of the statute. 

3. Judicial Opinion Elsewhere Is Unanimous in Holding That An 
Exclusive Liability Provision Bars An Action for Loss of Con¬ 
sortium Against An Employer 

Prior to the opinion of this Court in Hitaffer, three 
courts had held, construing exclusive liability provisions 
of compensation acts substantially identical to Section 5, 
that an action for loss of consortium against the employer 
was barred by such provisions. This Court in Hitaffer 
neither cited nor distinguished them. Holder v. Elms 
Hotel Co., 338 No. 857, 92 S. W. 2d 620, 104 A. L. R. 339 
(1936); McVey v. Chesapeake & Pot. Tel. Co., 103 W. Va. 
519, 138 S. E. 97 (1927); Swan v. Woolworth & Co., 129 
N. Y. Misc. 500, 222 N. Y. Supp. Ill (1927). 

Of these, the last is the most significant. It decided that 
a suit for loss of consortium was barred by the exclusive 
liability provisions of the New York Workmen’s Compen¬ 
sation Law. It has remained fixed law ever since it was 
decided. This Court has repeatedly held that, in interpret¬ 
er workmen’s Compensation is now adopted almost universally and is ef¬ 
fective in relieving the miseries of the injured worker and his dependents and 
in protecting society from injured workers becoming public charges; and, when 
a reasonably complete system is provided by law, it should be the exclusive 
remedy of the injured worker and prescribe the exclusive liability of the 
employer. The proposal for restoration of the damage suit would be a breach 
of faith with employers and industry. In return for being placed under the 
burden of compensating all injuries, whether due to their fault or not, by 
the payment of reasonable insurance benefits based on percentage of wages 
during incapacity, employers were given relief from the heavy burden of de¬ 
fending negligence damage suits and from occasional high verdicts.” War¬ 
ren H. Pillsbury, Deputy Commissioner, U. S. Dept, of Labor, in “Work¬ 
men’s Compensation in the U. S.”, Bulletin 1149, U. S. Dept, of Labor (1954), 

pp. 11, 12. 
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ing the Longshoremen’s Act, regard should be had for 
opinions of New York courts construing the New York 
Act, since it was from the latter that the former was taken. 
Webster v. Clodfelter, 76 U. S. App. D. C. 171, 130 F. 2d 
434 (1942); Hartford Accident & Ind . Co. v. Hoage, 66 App. 
D. C. 154, 85 F. 2d 411 (1936). 

Since Hitaffer, other courts have been sharply critical 
of this Court’s interpretation of Section 5. 

Two federal circuits have passed upon the question as 
to whether Section 7 of the Federal Employees’ Compen¬ 
sation Act, 5 U. S. C. A. § 757(b), 63 Stat. 854, barred col¬ 
lateral suits where the injured party was a Federal em¬ 
ployee. Thol v. United States, 9 Cir., 1954, 218 F. 2d 12; 
Underwood v. United States, 10 Cir., 1953 207 F. 2d 862. 

The exclusive liability provisions of the Federal Em¬ 
ployees’ Compensation Act are substantially the same as 
those of Section 5. Section 7 provides: 

“The liability of the United States . . . with respect 
to the injury or death of an employee shall be exclu¬ 
sive, and in place of all other liability of the United 
States ... to the employee, his legal representative, 
spouse, dependents, next of kin, and anyone otherwise 
entitled to recover damages from the United States 
... on account of such injury or death.” 

In Thol v. United States, supra, a parent sued the United 
States for loss of the services of a minor son who was in¬ 
jured while an employee of the Forest Service. In finding 
the statute a bar to the action, the Court said: 

“In unmistakeable language it precludes resort to 
a suit for damages against the United States for in¬ 
jury to or death of an employee by anyone who might 
in the absence of the statute have been entitled to 
maintain an action for such injury or death. 

“Comparable provisions of state Workmen’s Com¬ 
pensation Acts have been uniformly construed as 
bearing independent common law suits against em- 
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ployers in situations, as here, not falling within the 
coverage of the compensation acts. We need not bur¬ 
den this opinion with citations of the cases, a number 
of which are referred to in Underwood v. United 
States, 10 Cir., 207 F. 2d 862. There appears to have 
been but two federal circuits which have spoken on 
the subject. The Tenth Circuit in the Underwood case 
above mentioned held that the terms of the Act bar 
an independent common law suit, the suit in that case 
being by a husband for loss of consortium. The Court 
of Appeals for the District of Columbia Circuit in 
Hitaffer v. Argorme Co., 87 U. S. App. D. C. 57, 183 
F. 2d 811, 23 A. L. R. 2d 1366, reached a contrary re¬ 
sult. The latter decision supplies appellant’s chief 
if not his only authority. We think the decision is 
wrong.” 

In Underwood v. United States, suura, a husband sued 
to recover damages for loss of his wife’s consortium. She 
was an employee of the United States. The Tenth Circuit, 
in holding that Section 7 precluded recovery, said: 

“. . . it is earnestly argued that the exclusionary 
provisions of Section 757 (b) were not intended to bar 
a separate and independent common law claim for loss 
of consortium recognized under applicable Colorado 
law. The plaintiff is fortified in this position by a 
recent decision of the Court of Appeals for the District 
of Columbia. Hitaffer v. Argonne Co., 87 U. S. App. 
D. C. 57, 183 F. 2d 811, 820, 23 A. L. R. 2d 1366_ 

“With deference to the cogent reasoning of that 
great court, we must agree with our trial court that 
the language of the Act is too clear for doubt. . . . 

“Viewed in the light of the declared purposes of 
Section 757 (b) and in the context of antecedent judi¬ 
cial construction of comparable provisions of state 
acts, it becomes unequivocally plain, we think, that 
Congress intended the liability of the United States 
with respect to the injury or death of an employee to 
be exclusive and in the place of all other liability of 
the United States, not only to the employee, his legal 
representative, spouse, dependent, and next of kin, 
but anyone otherwise entitled to recover damages from 
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the United States ... on account of such injury or 
death . . 

Five other cases have considered whether exclusive 
liability provisions of substantially similar state Work¬ 
men’s Compensation statutes are to be interpreted as per¬ 
mitting suits for loss of consortium growing out of indus¬ 
trial accidents. The opinion has been uniformly negative. 
Ash v. S. S. Mullen, Inc., 43 Wash. 2d 345, 261 P. 2d 118 
(1954); Danek v. Hommer, 9 N. J. 56, 87 A. 2d 5 (1952); 
Guse v. A. 0. Smith Corp., 260 Wis. 403, 51 N. W. 2d 24 
(1952); Bevis v. Armco Steel Corp., 156 Ohio St. 295, 102 
N. E. 2d 444 (1951); Josewski v. Midland Constructors, 
Inc., D. S. D., 1953, 117 F. Supp. 681. 

In Bevis v. Armco Steel Corp., supra, the court subjected 
Eitaffer to a searching analysis and concluded, 156 Ohio 
St., at page 307: 

“We do not believe that the authorities, relied upon 
in the opinion in the Hitaffer case, sustain the strained 
conclusion reached by the Court in that case on the 
question, which is similar to the question involved in 
the instant case. Apart from these authorities, the 
only other reasons given in the opinion in the Hitaffer 
case for that conclusion, while they might properly be 
considered by a legislature in determining what mean¬ 
ing to express, should not justify a court in determin¬ 
ing that the legislature expressed a meaning different 
from that which its language indicated that it did ex¬ 
press.” 

Hitaffer, when it was decided, provoked an extensive note 
in 36 Cornell L. Q. 151 (1951). The author expresses him¬ 
self in agreement with the first aspect of Hitaffer, but con¬ 
cludes that the second aspect cannot be supported by either 
the language of the Act, its purpose or judicial opinion. 

Although widespread acceptance of a principle is not 
necessarily a criterion of its soundness, when a decision, 
like Hitaffer, is proposed to rest upon its inherent logic, 
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its universal failure of acceptance should prompt its au¬ 
thors to reconsider the validity of their thinking. 

This Court in Hitafer declined to follow the clear, literal 
meaning of Section 5 of the Longshoremen’s Act It pro¬ 
posed instead to reason to a different conclusion from 
analogy and its own concept of Congressional intent. The 
law applicable to the analogy was misconstrued. Its rea¬ 
soning has been found unacceptable by every court which 
has considered it. The holding is wrong from still another 
aspect. 

4. The Court Improperly Invaded a Field Which Should Be Kept 

to Congress 

The purposes, ramifications and consequences of Work¬ 
men’s Compensation legislation are plainly in the field of 
social welfare. Providing for the general welfare is ob¬ 
viously a legislative, not a judicial function. 

In enacting a workmen’s compensation law for the Dis¬ 
trict of Columbia, Congress provided a comprehensive 
scheme for ameliorating the consequences of industrial ac¬ 
cidents. That law provided for the rendition of necessary 
medical services. Section 7. It replaced the lost weekly 
pay check, but at the same time created a statutory maxi¬ 
mum. Sections 6, 10, 14. It provided for compensation 
for continuing liability. Section 8. 

The opinion in Hitaffer plainly interferes with the op¬ 
eration of this plan. If the husband’s average weekly wage 
exceeds thirty-five dollars, the wife can recover the differ¬ 
ence from his employer through a damage suit. She is 
thus made a conduit for recovering more than the statute 
permits. 

Congress has provided for compensation only as the in¬ 
jury affects earning capacity. This Court under the guise 
of compensating the wife, permits a recovery of the other 
traditional items of the damage suit. 
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The Supreme Court disapproved a judicial rule of con¬ 
tribution against an employer, where Congress had been 
silent, because that Court thought the problem should be 
left to Congress where conflicting interests could best be 
resolved in the public interest. Halcyon Lines, v. Haerm 
Ship Corp., 342 U. S. 282 (1952). This same attitude 
should be taken with respect to the action for loss of 
consortium. 

Moreover, as Professor Larson points out, 2 Larson’s 
Workmen’s Compensation, §§ 96.00, 97.00, workmen’s com¬ 
pensation is but one form of wage loss security. Con¬ 
gress is best able to adjust the various problems and in¬ 
terests arising from industrial injury. 

The Hitaffer opinion trespasses upon this legislative pre¬ 
rogative. It should now be overruled. 


CONCLUSION 


The opinion of the Hitaffer case, as it declined to give 
effect to the sweeping exclusive liability provisions of Sec¬ 
tion 5 of the Longshoremen’s and Harbor Workers’ Act, 
misinterprets the intent of Congress, is not supportable 
upon reason, and is not sustainable upon precedent. It is 
clearly wrong and should now be declared so. 
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